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Foreword

Over the past three decades, the Su-
preme Court of Canada (Supreme 
Court) has gradually and steadily ex-
panded its interpretation of freedom of 
association, contained in Section 2(d) of 
the Canadian Charter of Rights and Free-
doms.

In its first three labour rights decisions 
after the Charter  was enacted known as 
the ‘First Labour Trilogy,’ the Supreme 
Court held that Section 2(d) provided 
little, if any, constitutional protection 
for labour rights. Almost three dec-
ades later in 2015, the Supreme Court 
released three labour rights decisions 
commonly known as the ‘Third Labour 
Trilogy.’ Those decisions were dramatic 
as they represented a complete reversal 
of the Supreme Court’s First Labour Tril-
ogy and provided a far more expansive 
interpretation of Section 2(d). They af-
firmed that Canadian workers have the 
constitutional rights allowing them to 
join a union of their own choosing, to 
bargain collectively and to take strike 
action against their employer. Since 
then, the Supreme Court and lower 
courts have issued several more deci-
sions that have endorsed this expanded 
interpretation of Section 2(d). 

These decisions are significant for the 
labour movement, and, in fact, for Can-
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adian society. Our Supreme Court justices have clear-
ly affirmed that unions matter to our country and our 
communities. They have once again recognized the 
importance of labour rights as a cornerstone of Can-
ada’s democracy, deserving of protection under Can-
ada’s Constitution.

They also provide a sense of judicial optimism for the 
Canadian labour movement, as they represent the 
beginning of a more robust and progressive interpret-
ation of labour rights by the courts in Canada. If the 
labour movement hopes to use these decisions to pro-
mote, strengthen and expand labour rights in Can-
ada, then it’s critical that we develop a common and 
comprehensive understanding of their meaning.  

It is for this reason the Canadian Foundation for 
Labour Rights (CFLR) has commissioned the following 
paper. The objective of the paper is to provide analysis 
and interpretation of the decisions, as well as insights 
into the impact they have on labour rights, union ad-
vocacy and future Charter litigation involving labour 
rights. 

We also hope that the paper contributes to the under-
standing that unions matter to all Canadians because 
unions are a force for democracy, social justice and 
economic equality. 

CFLR and its funding partner, the National Union of 
Public and General Employees (NUPGE), have had 
a long history of advocating within the Canadian 
labour movement for greater consultation, cooper-
ation and cooperation amongst unions regarding 
Charter challenges against restrictive labour laws.  We 
have always recognized that the labour movement 
must respect the autonomy of individual unions and 
their members when deciding which constitutional 
challenges to take forward. But we also argue that a 
constitutional challenge by a union will almost al-
ways have an impact on all other unions, and there-
fore we have a collective responsibility in trying to co-
ordinate our collective efforts regarding constitutional 

The ‘Third Labour Trilogy’ 
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challenges.

In 2014, leading up to the Supreme Court of Canada’s 
hearings into the three cases that made up 2015’s 
Third Labour Trilogy, the Canadian Labour Congress 
took up our challenge and established its Labour 
Challenges Coordinating Committee (LCCC). The 
mandate of the Committee was:

•	 develop a common understanding of the Supreme 
Court rulings on labour rights in terms of their 
scope, limitations, and impact on future legal 
challenges involving labour rights in Canada;

•	 consult with a union’s staff and legal counsel on 
pending or possible constitutional challenges that 
the union is considering against a specific labour 
law and discuss the potential impact on labour 
rights and the perceived strength of such a chal-
lenge;

•	 monitor all legal challenges to labour laws, with a 
view to strategically moving labour rights ahead 
in Canada;

•	 where appropriate, consider intervenor strategies 
for constitutional challenges which could involve 
the broader labour movement and/or civil society; 
and

•	 work with the leadership of CLC affiliated unions 
to the extent possible in examining the strength 
and sequences at which similar cases should be 
brought before the courts.

Both CFLR and LCCC played an instrumental role in 
coordinating labour’s case before the Supreme Court 
leading up to each of Third Labour Trilogy decisions. 
For the first time in the history of the Canadian labour 
movement, we were able to bring together legal coun-
sel for the appellant union and all intervenor unions 
and community partners to consider and develop a 
coordinated, strategic approach to the arguments 

The objective of the paper 
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that each union-side party would be making at the 
Supreme Court hearings.  We used the same approach 
for the 2016 Supreme Court hearing on a case brought 
forward by the BC Teachers’ Federation, which also re-
ceived a positive ruling.

Our efforts paid off, as we were able to help lead the 
Supreme Court justices to their current interpretation 
of Section 2(d). Even employer-side counsel at the Su-
preme Court hearings begrudgingly recognized that 
our coordinated efforts resulted in labour-side coun-
sel being able to present the Court with much strong-
er and more consistent arguments than employers’ 
counsel were able to provide.   

The recent Supreme Court decisions have important 
implications for workers’ rights and workplace justice 
in Canada. It is critical for the labour movement to 
have a clear understanding of the decisions and the 
principles on which they are based. It also important 
to know their limitations and how they will impact 
future Charter litigation. 

The labour movement must ensure all future labour 
rights decisions from the courts undergo the same de-
gree of analysis and understanding as the decisions 
covered in this paper. It must maintain a clear and 
current knowledge of the what appears to be an evolv-
ing interpretation of Section 2(d).  CFLR is commit-
ted to continuing its work in this area working with 
union-side legal counsel across the country.

In that regard, CFLR strongly encourages the CLC to 
renew with vigour the work of its LCCC. The task of 
consulting, co-operating and coordinating cases be-
tween unions is difficult but critical to the success of 
any future Charter challenges. 

Unions also must resist the often-popular political 
strategy of filing a Charter challenge against a re-
strictive law without first fully weighing the pros and 
cons of a challenge. It is also important to note that 
the success of any challenge will often depend on the 
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amount and quality of fact-based evidence, clearly 
showing the harm of a restrictive law, that is provid-
ed. Gathering that type of fact-based evidence often 
takes time, but it’s worth it: it’s much more difficult to 
argue the impact of legislation when you have noth-
ing to show what that impact looks like.   

As important as it is to analyze labour rights decisions 
of the Supreme Court, it is equally important for the 
labour movement to track changes in the compos-
ition of the Court. It should be obvious that the back-
ground and experience of each Supreme Court justice 
will influence the decisions that they write. It’s no co-
incidence that three of the justices who ruled on each 
of the Third Labour Trilogy decisions had some back-
ground in labour relations; their experiences were 
vital to the Supreme Court’s understanding of the 
value of unions to Canadian society and their import-
ance in enhancing the values of the Charter. Two of 
those three justices have now retired from the bench, 
and the current makeup of Supreme Court does not 
necessarily have the same understanding of unions 
and the role they play in society.

It’s also fair to say that current public discourse 
helps shape the thinking of the Supreme Court on a 
wide range of issues. Labour rights are no different. 
We must therefore continue to build on the growing 
body of social science-based evidence that shows that 
unions play a valuable role in Canadian society, and 
that they enhance the values of the Charter. 

As demonstrated in the CFLR 2014 publication, 
Unions Matter1, there is a growing body of social sci-
ence evidence that clearly shows that unions enhance 
democracy and promote economic equality and so-
cial justice.  We need to reinforce in the minds of all 
Canadians that a constent legislative attacks on the 
rights of workers threatens our democracy and our 

1 Mathew Behrens, ed, Unions Matter: Advancing 
Democracy, Economic Equality and Social Justice, (Toronto: 
2014, Between the Lines).
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democratic institutions.  And we need to continue to 
assert that human rights cannot flourish where work-
ers’ rights are not enforced.

We also must build on the work we have done in the 
area of international labour law. We need to continue 
to build greater awareness of Canada’s international 
labour law obligations as a member state of the Inter-
national Labour Organization (ILO).  The courts and 
governments have been slow to recognize the import-
ance in this area but we now see greater recognition 
and attention the courts have given to international 
jurisprudence in guiding them to their decisions on 
labour rights. We must continue to nurture the role of 
international law in defining labour rights as human 
rights.

The labour movement must continue to build on this 
narrative and keep abreast of a growing body of evi-
dence that links unionization rates to the econom-
ic and social health of individuals and the nation. 
Unions need to continue to dedicate the necessary 
resources into popularizing and publishing this new 
evidence on a regular and consistent basis. 

In that regard, CFLR is committed to continuing to 
work with the Canadian Labour Congress, provincial 
and territorial Federations of Labour, the Canadian 
Association of Labour Lawyers, and the academics 
within labour studies programs that exist in vari-
ous Canadian universities and colleges. We are also 
building a strong working relationship with the inter-
national labour law community through the newly 
formed International Lawyers Assisting Workers Net-
work (ILAW Network), a membership organization 
that aims to bring together union-side labour lawyers 
and labour law scholars from around the world to ex-
change ideas and strategies designed to best represent 
the rights and interests of workers and their organiz-
ations wherever they may be. Together, our mission 
will continue to emphasize the importance of labour 
rights and the positive contribution of unions on the 
well-being of citizens and communities.
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Finally, we should celebrate the fact that our efforts 
over the last several years have helped to create the 
political and legal environment for the Courts to give 
greater recognition to labour rights as basic human 
rights. 

This is not to say that we can afford to sit around and 
rely on the courts to defend labour rights. We must 
continue to work diligently to ensure that the prac-
tical application of the recent Court rulings increases 
workplace rights of all Canadian workers and ultim-
ately leads to progressive labour law reform across the 
country.  

With this sense of positive change in the labour law 
environment reflected by our Supreme Court, we can 
think of no better time to embark on a national co-
ordinated strategy for progressive labour law reform.  
This must be a central part of the labour movement’s 
political agenda and an important component in 
helping us build the strength and size of our move-
ment, as well as strengthening our communities to 
benefit more and more working people.

We encourage readers of this paper to become active-
ly engaged with us in trying to create greater pub-
lic awareness and understanding of the critical role 
unions play in Canadian society.

James Clancy 
Director 
Canadian Foundation for Labour Rights
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Introduction

ThE FREEDOM of association under section 2(d) of 
the 1987 Canadian Charter of Rights and Freedoms 
(the Charter) is broadly understood as the freedom “to 
combine together for the pursuit of common purposes 
or the advancement of common causes.”2 Within the 
context of modern history, the case law of section 2(d) 
has revolved around defining the scope and meaning 
of labour rights. The jurisprudence arising from the 
Supreme Court of Canada (Supreme Court) around 
section 2(d) has an uneven history.

Over the past three decades, Supreme Court decisions 
have evolved from the position that the constitution-
al guarantee of freedom of association in section 2(d) 
does not include a guarantee of the right to bargain 
collectively and the right to strike to an almost com-
pletely opposite position that freedom of association 
encompasses the right to join a union of one’s choos-
ing, the right to collectively bargain, and the right to 
strike. 

Consider, for example, the three foundational cases—
the First Labour Trilogy released by the Supreme Court 
in 1987—in which six judges wrote eleven decisions 
between them: four in PSAC v Canada,3 four in RWD-
SU v Saskatchewan,4 and three in the Alberta Reference.5 

Three years later, the next major section 2(d) decision 
from the Supreme Court, PIPSC, saw seven judges pro-
duce five decisions.6 This tension continued in subse-

2  Reference re Public Service Employee Relations Act 
(Alta), [1987] 1 SCR 313 at 334, 38 DLR (4th) 161
[Alberta Reference].
3  PSAC v Canada, [1987] 1 SCR 424 [PSAC].
4  RWDSU v Saskatchewan, [1987] 1 SCR 460 [RWD-
SU].
5  Reference re Public Service Employee Relations Act 
(Alberta), [1987] 1 SCR 313 [Alberta Reference].
6  Professional Institute of the Public Service of Canada 
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quent decisions such as Lavigne7 and Delisle.8 This lack 
of a clear consensus among the members of Canada’s 
Supreme Court left the jurisprudence on section 2(d) 
on shaky ground.

That ground shifted in the new millennium with the 
release of the Supreme Court’s decisions in Dunmore9 
and BC Health Services,10 which held, respectively, that 
section 2(d) protects a right to unionize, at least in 
certain circumstances, and a right to collective bar-
gaining, at least on fundamental workplace issues. 
The terrain proved to be unstable in 2011 when the 
Supreme Court’s decision in Fraser appeared to restrict 
the application of BC Health Services.11 Four years later, 
however, the topography was reshaped by the deci-
sions in the Third Labour Trilogy: MPAO,12 Meredith,13 
and Saskatchewan Federation of Labour.14 

The three decades of section 2(d) jurisprudence regard-

v Northwest Territories (Commissioner), [1990] 2 SCR 367 
[PIPSC].
7  Lavigne v OPSEU, [1991] 2 SCR 211 [Lavigne], in 
which a panel of seven judges produced three full sets of rea-
sons.
8  Delisle v Canada (Deputy Attorney General), [1999] 
2 SCR 989 [Delisle], in which seven judges likewise pro-
duced three sets of reasons. See also R v Advance Cutting 
& Coring, 2001 SCC 70, which yielded four sets of reasons 
from nine judges.
9  Dunmore v Ontario (Attorney General), 2001 SCC 94 
[Dunmore].
10  Health Services & Support-Facilities Subsector Bar-
gaining Assn v British Columbia, 2007 SCC 27 [BC Health 
Services].
11  Fraser v Ontario (Attorney General), 2011 SCC 20 
[Fraser].
12  Mounted Police Association of Ontario v Canada 
(Attorney General), 2015 SCC 1 [MPAO].
13  Royal Canadian Mounted Police v Canada (Attorney 
General), 2015 SCC 2 [Meredith].
14  Saskatchewan Federation of Labour v Saskatchewan, 
2015 SCC 4 [Saskatchewan Federation of Labour].
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ing labour rights has had a significant impact on the 
labour movement, as well as on Canadian society. It 
has evolved from our Supreme Court justices  rejecting 
any constitutional protection of labour rights to clear-
ly recognizing the importance of labour rights as a 
cornerstone of Canada’s democracy, and therefore de-
serving protection under Canada’s constitution.

The Third Labour Trilogy decisions have important 
implications for workers’ rights and workplace justice 
in Canada. They have the potential to reverse what 
has been a slow and steady erosion of labour rights in 
Canada15 and to help reinvigorate union organizing 
in Canada. It is critical therefore for the labour move-
ment to have a clear understanding of the breadth and 
scope of these decisions and the principles on which 
they are based. These decisions also have important 
implications for governments on the drafting of new 
labour laws, and the impact they will likely have on 
future Charter litigation by unions in Canada.

The paper was prepared for the Canadian Labour In-
stitute (CLI), and its Canadian Foundation for Labour 
Rights (CFLR).  Its purpose is to map the new terrain 
for labour rights established by the courts in recent 
years from a trade union perspective. The objective is 
to provide labour-side union practitioners with analy-
sis and interpretation of section 2(d) decisions, as well 
as insights of the impact they have on labour rights, 
union advocacy and future Charter litigation involv-
ing labour rights.

To that end, this paper is broken into five parts. The 
first is a brief historical overview of the political de-
bate around the inclusion and meaning of freedom 
of association during the drafting of the Charter in the 

15  Every jurisdiction in Canada has experienced a major 
violation of the bargaining rights of its citizens. The federal 
and provincial governments in Canada passed 225 pieces 
of legislation since 1982 that have restricted, suspended or 
denied collective bargaining rights for Canadian workers. For 
more information see: www.labourrights.ca 
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early 1980s and the lack of involvement by the labour 
movement in that debate. The second is a survey of 
the decisions leading up to the Third Labour Trilogy. 
The third maps the three decisions of the Third Labour 
Trilogy in detail. The fourth addresses four key subse-
quent decisions to assist in charting the still-shifting 
landscape. The fifth and final section sketches out two 
of the areas still in need of the greatest exploration.
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I

Historical overview of 
the Charter’s Section 
2(d) development

ThE ENShRINEMENT of a bill of rights in the Can-
adian constitution had been a long-time dream of civil 
rights activists, trade unionists and social democrats. 
Prominent proponents in the 1940s and 1950s includ-
ed civil rights lawyers such as Frank Scott and Andrew 
Brewin, and trade union leaders such as Charles Mil-
lard. They were appalled by the arbitrary loss of rights 
suffered by Japanese-Canadians during the Second 
World War, and wanted entrenched legal rights to 
prevent such recurrence.16 Later, in 1960, Prime Min-
ister John Diefenbaker enacted the Canadian Bill of 
Rights, a noble statute which proclaimed a number 
of fundamental rights, but lacked any constitutional 
teeth to strike down discriminatory laws and govern-
ment actions.17 During the 1960 and 1970s, constitu-
tional reform was regularly debated at the national 
level, but without substantial consensus, proposals for 
entrenching fundamental rights languished.  

The possibility of an entrenched charter of rights re-
emerged following the February 1980 federal election, 
which swept Pierre Trudeau back into power after a 
short hiatus. During the subsequent Quebec referen-
dum on independence in May 1980, Trudeau prom-
ised a new constitutional package, which would patri-
ate the British North America Act to Canada and embed 

16  S. Bangarth, “Their Equality is My Equality’: F. 
Andrew Brewin and Human Rights Activism, 1940s-1970s” 
in D. Goutor & S. Heathorn, eds, Taking Liberties: A History 
of Human Rights in Canada (Oxford University Press, 2013), 
chapter 4.
17  SC 1960, c44.
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a set of fundamental rights.18 After an initial draft of 
the proposed charter of rights was released later in 
1980, Canadians engaged in an extraordinary polit-
ical debate over the next year, with strong public sup-
port for an entrenched charter, but with various views 
expressed about its content. 

The Canadian labour movement was not an active 
participant in the national debate around the draft-
ing of Canada’s Charter.19  In deference to the Quebec 
Federation of Labour’s opposition to the Charter, the 
Canadian Labour Congress did not participate in 
hearings of the Special Joint Committee of the Sen-
ate and the house of Commons, which examined its 
terms in detail and recommended amendments.20   

As Leila Geggie hurst has described, during the pro-
cess of the drafting of the Charter, NDP MP Svend Rob-
inson made a motion before the Special Joint Com-
mittee of the Senate and of the house of Commons 
on the Constitution of Canada that the proposed lan-
guage of section 2(d) be amended to read “freedom 
of association including the freedom to organize and 
bargain collectively.”21 That motion was soundly de-
feated when the Solicitor-General, Robert Kaplan, for-
warding the government’s position in response to this 
proposed amendment, stated that the rights to organ-
ize and to bargain collectively were already protected 
in the freedom of association, as provided by the Uni-
versal Declaration on Human Rights,22 the International 

18  R. Graham, The Last Act: Pierre Trudeau, the Gang 
of Eight and the Fight for Canada (Allen Lane Canada, 2011).
19  Derek Fudge, Collective Bargaining in Canada: Hu-
man Right or Canadian Illusion? (2006) (Nova Scotia: Fern-
wood Publishing) at 70.
20  Ibid. p.71
21  Leila Geggie Hurst, “A New Hope, or a Charter Men-
ace? The New Labour Trilogy’s Implications for Labour Law 
in Canada” (2017) 22 Appeal 25 at 26 [Hurst].
22  GA Res 217A (III), UNGAOR, 3rd Sess, Supp No 13, 
UN Doc A/810 (1948) [UDHR].  
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Covenant on Economic, Social, and Cultural Rights,23 the 
International Covenant on Civil and Political Rights,24 and 
in the Charter, and furthermore, by singling out asso-
ciation for collective bargaining, “one might dimin-
ish all the other forms of association intended to be 
protected.”25 It is clear, then, that the drafters of the 
Charter considered freedom of association to include 
the right to bargain collectively. 

With the right to freedom of association contained in 
the Charter, the labour movement held the view that 
this would provide an opportunity to challenge the 
multitude of restrictions on union activities, including 
limitations on the right to collective bargaining and 
the right to strike.  It was assumed that the jurispru-
dence from the International Labour Organization 
(ILO) declaring the right to collective bargaining and 
the right to strike were an essential and implied com-
ponent of “freedom of association.”

During the debate however, several unions warned 
that the Charter could be a double-edged sword for the 
labour movement and strongly lobbied for a coordin-
ated approach in bringing forward Charter cases to 
advance labour rights.26   Those unheeded warnings 
proved to be correct.

23  16 December 1966, 993 UNTS 3 (entered into force 3 
January 1976, accession by Canada 19 May 1976) [ICESCR].
24  19 December 1966, 999 UNTS 171 (entered into force 
23 March 1976, accession by Canada 19 May 1976) [ICCPR].
25  CPAC, “Joint Committee on the Constitution—Jan-
uary 22, 1981 (Part 2 of 3)” online: http://www.cpac.ca/en/
programs/cpac-special/episodes/90010002  at at 01h:02m:55s 
[Joint Committee]. Mr. Robinson does not go as far as to sug-
gest that the amendment entrench the right to strike. 
26  The National Union of Public and General Employees 
was the first union in Canada to sound the alarm. It prepared 
research material on the Charter and trade union rights with 
the publication of The Canadian Charter of Rights and Free-
doms: A Doubled-Edged Sword for Unions? in January 1986.
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II 
Old Terrain

Background to the  
Third Labour Trilogy

Understanding the decisions in the Third Labour Tril-
ogy requires situating them in the context of the his-
tory of the Supreme Court’s jurisprudence on section 
2(d) of the Charter. For the purposes of this paper, this 
history may be divided into three periods. 

The First began with the release of the First Labour 
Trilogy in 1987, exemplified by the decision in the 
Alberta Reference, in which the Supreme Court, which 
held that freedom of association was a right belong-
ing to individuals and thus section 2(d) provided no 
protection for collective rights, such as the right to col-
lectively bargain or the right to strike. 

The Second period began with Dunmore in 2001 and 
spanned more than a decade with BC Health in 2007 
and Fraser in 2011. This Second Labour Trilogy is char-
acterized by a deeply divided Court that continued to 
uphold the First Labour Trilogy despite persistently 
strong dissenting opinions. 

The Third Labour Trilogy—MPAO, Meredith, and Sas-
katchewan Federation of Labour—is defined by the 
ascendancy of what had previously been the minority 
opinion that section 2(d) should be read as protecting 
collective rights, particularly the right to bargain col-
lectively.

i. The First Labour Trilogy: Freedom of  
Association is an Individual Right

For decades, the leading cases on section 2(d) of the 
Charter were the First Labour Trilogy, and chief among 
these was the Alberta Reference. In 1983, the Alberta 
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Legislature enacted amendments to the Public Service 
Employee Relations Act27 and the Labour Relations Act28 

and enacted the Police Officers Collective Bargaining 
Act.29 The result was a prohibition against strikes by 
Albertan public service employees, firefighters, hospi-
tal employees, and police officers. In place of strike ac-
tivities, the legislative schemes provided that disputes 
arising out of the collective bargaining process were 
to be resolved by compulsory arbitration. At issue was 
whether these legislative schemes were inconsistent 
with the Charter, particularly whether they violated 
the freedom of association guaranteed by section 2(d).

As previously mentioned, the panel of six produced 
three judgments between them. The decision with the 
highest number of signatories, penned by Le Dain J. 
with Beetz and La Forest J.J. concurring, was only four 
paragraphs long. Le Dain J. wrote that freedom of as-
sociation must be understood broadly as applying to 
“a wide range of associations or organizations of a 
political, religious, social or economic nature.”30 As 
different activities are appropriate to different organ-
izations, Le Dain J. declined to find that any particu-
lar activity was protected by section 2(d). Instead, he 
held that: 

the constitutional guarantee of freedom of asso-
ciation in section 2(d) of the Canadian Charter of 
Rights and Freedoms does not include, in the case of 
a trade union, a guarantee of the right to bargain 
collectively and the right to strike.31

Rather than understanding the freedom of associ-
ation as protecting collective rights, such as the right 

27  Public Service Employee Relations Act, RSA 1980, c 
P-33 as amended by SA 1983, c 34, c 96.
28  Labour Relations Act, RSA 1980, c L-1.1 as amended 
by SA 1983, c 34.
29  Police Officers Collective Bargaining Act, SA 1983 c 
P-12.05.
30  Alberta Reference, supra note 4 at 390.
31  Ibid.
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to collective bargaining or the right to strike, Le Dain 
J. understood the freedom of association as protecting 
the exercise of fundamental, individual freedoms, 
such as freedom of expression and freedom of con-
science and religion.32 Le Dain J. also found that col-
lective bargaining and striking were statutory rights, 
not fundamental freedoms, and should be left to the 
legislatures, which had a higher level of expertise in 
balancing the competing interests involved.33

In a separate opinion, McIntyre J. accepted that the 
Charter should be given “a liberal and not overly legal-
istic” interpretation, but cautioned against regarding 
the Charter as “an empty vessel to be filled with what-
ever meaning we might wish from time to time.”34 

Recognizing that freedom of association strengthened 
social order, promoted democracy, and advanced 
group interests, McIntyre J. nevertheless held that it 
was “a freedom belonging to the individual and not 
to the group formed through its exercise.”35 As nei-
ther collective bargaining nor striking represent indi-
vidual rights—they necessarily may be exercised only 
by a group—McIntyre J. declined to find that these 
two rights were protected under the freedom of asso-
ciation.

Dickson C.J.C., with Wilson J. concurring, wrote what 
has proven to be one of the most influential dissent-
ing opinions in the modern history of the Supreme 
Court. In contrast to Le Dain and McIntyre J.J., who 
approached the freedom of association from a more 
generic and decontextualized standpoint, Dickson 
C.J.C. recognized freedom of association to be “the 
cornerstone of modern labour relations,”36 thus lo-

32  Ibid at 391.
33  Ibid at 391-92. See Finn Makela, “The Supreme 
Court on the Relationship Between the General Law and 
Collective Labour Relations Regimes: 1875-2016” (2017) 78 
SCLR (2d) 380 at 400.
34  Alberta Reference, supra note 4 at 394.
35  Ibid at 397.
36  Ibid at 334.
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cating the freedom of association squarely within the 
context of labour relations. Drawing on jurisprudence 
from a number of sources—the Judicial Committee 
of the Privy Council, other Canadian cases, and the 
United States—as well as international law, Dickson 
C.J.C. held that the freedom of association “is most 
essential in those circumstances when the individual 
is liable to be prejudiced by the actions of some larger 
and more powerful entity.”37 The employer-employ-
ee relationship is one in which one party is larger 
and more powerful than the other. Acknowledging 
both that work was “one of the most fundamental 
aspects in a person’s life” and that employment was 
“an essential component of [an individual’s] sense of 
identity, self-worth and emotional well-being,” Dick-
son C.J.C. held that the purpose of the Charter guar-
antee of freedom of association is, at least in part, 
to protect these fundamental and essential aspects of 
human life.38 As collective bargaining protects these 
“important employee interests” and the “collective 
bargaining process requires concomitant protection 
of [employees’] freedom to withdraw collectively their 
services,” Dickson C.J.C. held that collective bar-
gaining and the right to strike were protected under 
section 2(d).39 “If freedom of association only protects 
the joining together of persons for common purposes, 
but not the pursuit of the very activities for which the 
freedom of association was formed,” wrote Dickson 
C.J.C., then it is a hollow freedom.40

The scholarly response to the First Labour Trilogy can 
be divided into three primary schools of thought. The 
“industrial pluralists”41 were critical of the courts’ 
treatment of labour rights and believed that courts 
had no business in or aptitude for decision-making 
in labour relations, and should leave it to the legisla-

37  Ibid at 365. 
38  Ibid at 368
39  Ibid at 371.
40  Ibid.
41  For example, Paul Weiler and Joseph Weiler.
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tures. The “critical realists”42 were disappointed that 
freedom of association was left powerless but doubt-
ed that courts would ever be able to “get it right” in 
labour relations due to the biased judicial attitude in 
this highly politicized area of law. Lastly, there were 
the “Charter romantics,”43 who believed that while 
the courts were incorrect in deciding the First Labour 
Trilogy, labour rights were fundamental rights and a 
return to court for the fight was absolutely necessary. 
Brian Etherington noted that the outcome of the Tril-
ogy was a result of “the political and social context 
of the 1980s in which judicial review of labour law 
under the Charter began.”44 In the aftermath of the 
First Labour Trilogy, scholars predicted that Charter 
review would become consistent if “judges adopted 
an activist approach of a generous interpretation of 
the rights and freedoms and a stringent approach to 
the application of s.1.”45 

One focal point of the academic debate was the use of 
the courts to achieve union goals. Scholars found it of 
interest that unions were attempting to use the Char-
ter to “preserve or extend their collective strength in 
light of the history of the courts’ unsympathetic, re-

42  For example, Judy Fudge, Paul Cavalluzzo, Geoffrey 
England, and Harry Arthurs.
43  For example, Brian Langille, David Beatty, and Ste-
ven Kennett.
44  “An Assessment of Judicial Review of Labour Laws 
under the Charter: Of Realists, Romantics, and Pragmatists” 
(1992) 24 Ottawa L Rev 685 at 685–686 [Etherington]. This 
paper notes: “It was a time in which conservative government 
policies were dominant and the language of deregulation was 
prevalent. It was a time of retrenchment by governments on 
their commitment to protection for forms of collective activ-
ity by workers. This meant the vast majority of claims under 
the Charter were brought by workers and unions and it was 
relatively easy for courts to express and demonstrate, for the 
most part, a commitment to deference to legislatures in review 
of labour law.”
45  Ibid at 727. 
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pressive response to workers’ collective action”46 giv-
en that the Supreme Court displayed a “fundamental 
misunderstanding of basic labour law principles” in 
the Trilogy.47 Conversely, other scholars have argued 
that even if the courts had taken an activist or inter-
ventionist stance, the union position would not have 
improved since the reforms that would best benefit 
unions could not be achieved under the Charter.48

Another focal point of the academic discussion 
was the courts’ deference to the legislature. Some 
scholars appreciated it, for they shared the institu-
tional concerns expressed by McIntyre J. in the Al-
berta Reference, namely that the courts are not the 
appropriate forum to strike the delicate balance of 
interests involved in labour relations.49  At such an 
early stage of the Charter, scholars noted, the courts 
were not capable of arriving at “a proper balance 
between competing political, democratic, and eco-
nomic interests that are the stuff of labour legisla-
tion.”50

There was significant scholarly critique of specific 
sets of reasons. For example, Le Dain J.’s analysis, 
dismissing the rights to strike and to bargain col-
lectively on the basis that they were statutory cre-
ations, was widely criticized. Judy Fudge notes, for 
example, that Le Dain J.’s decision ignored “the fact 
that many of what we now consider to be core fun-

46  Judy Fudge, “Labour, the New Constitution and Old-
Style Liberalism” (1998) 13 Queen’s LJ 61 at 110 [Fudge].
47  Dianne Pothier, “Twenty Years of Labour Law and the 
Charter” (2002) 40 Osgoode Hall LJ 369 at 374. 
48  Geoffrey England, “Some Thoughts on Constitutional-
izing the Right to Strike” (1988) 13 Queen’s LJ 168 at 203–04 
[England].
49  Paul JJ Cavalluzzo, “Freedom of Association–Its Ef-
fect upon Collective Bargaining and Trade Unions” (1988) 13 
Queen’s LJ 267 at 272 [Cavalluzzo]. 
50  JM Weiler, “The Regulation of Strikes and Picketing 
under the Charter” in JM Weiler and RM Elliot, eds, Litigating 
the Values of the Charter (Toronto: Carswell, 1986) at 226. 
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damental rights and freedoms in a constitutional 
democracy, such as equality and freedom or reli-
gion, depended upon the enactment of statutory re-
gimes for their realization.”51 Other scholars noted 
that the rights to strike and to collectively bargain 
were not statutory creations but rather social rights 
resulting from historical working class action.52 
McIntyre J.’s judgment was also met with criticism. 
Many scholars noted the flaw in the reasoning that 
only lawful individual rights could be protected un-
der the collective exercise of freedom of association: 
in fact, “workers have an individual right to bar-
gain with their employers, and an individual right 
not to come to work until an acceptable agreement 
is reached,” which means workers must have a col-
lective right to bargain and to strike.53 

The decisions in Alberta Reference and in the Labour 
Trilogy overall exposed a fundamental divide in the 
Supreme Court regarding the proper understanding 
of the freedom of association. The majority held that 
the freedom of association, like other fundamental 
rights guaranteed by the Charter, was necessarily a 
right belonging to individuals. Because of this, the 
majority held, it must be understood as protecting 
only those rights that could be exercised by indi-
viduals. Since collective bargaining and striking are 
necessarily collective activities, the majority held, 

51  Judy Fudge, “Freedom of Association” in Errol 
Mendes & Stephane Beaulac, eds, Canadian Charter of Rights 
and Freedoms, 5th ed (Markham: LexisNexis Canada Inc, 
2013) 527 at 530 [Fudge in Mendes], citing Otto Kahn-Freund 
in Lord Wedderburn, “Freedom of Association or Right to Or-
ganise? The Common Law and International Sources” in Lord 
Wedderburn, ed, Employment Rights in Britain and Europe 
(London: Lawrence and Wishart, 1991) at 142. 
52  England, supra note 47 at 175.
53  Brian Langille, “The Freedom of Association Mess: 
How We Got Into It and How We Can Get Out Of It” (2009) 54 
McGill LJ 177 as cited in David Doorey, “The Charter and the 
Law of Work: A Beginner’s Guide” (2012) York University 1 
at 1 http://ssrn.com/abstract=2150279.  

http://ssrn.com/abstract=2150279
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it would be inconsistent to consider access to these 
activities as rights under section 2(d). In contrast, 
a minority understood freedom of association to be 
sufficiently expansive as to include rights to these 
collective activities. In the years since, this division 
in the Supreme Court has remained, although the 
balance of power has shifted, and Dickson’s C.J.C. 
understanding has come to dominate the more re-
cent jurisprudence.

ii. 1987–2001:  
Maintaining an Uneasy Status Quo
That shift did not come about quickly. In PIPSC, a de-
cision rendered three years after the First Labour Tril-
ogy, the majority continued to support the position 
that section 2(d) guaranteed only an individual right 
to associate. Interestingly, Dickson C.J.C. flipped his 
position from that in the Alberta Reference and re-
jected the position that section 2(d) guaranteed col-
lective bargaining rights, although he appeared to 
do so more out of a reluctance to upset the majority 
decision in the Alberta Reference.54 This desire to main-
tain the status quo was not shared by the minority—
Cory, Wilson, and Gonthier J.J.—whose decision has 
been described as “a transparent effort to reverse the 
Court’s holding in the Alberta Reference.”55 A year later 
in Lavigne, the Supreme Court remained sharply div-
ided, although the majority continued to support the 
individual rights view.56 This time, it was Gonthier J. 
who flipped to side with those who understood sec-
tion 2(d) as protecting only individual rights.57 Both of 

54  PIPSC, supra note 5 at 374.
55  John Craig & Henry Dinsdale, “A New Trilogy or the 
Same Old Story” (2003) 10 CLELJ 59 at 64.
56  Lavigne, supra note 6.
57  Lavigne and R v Advance Cutting & Coring Ltd v 
Quebec [2001] 3 SCR 209, which was decided two years 
later, were both freedom from association cases, and were 
considered “shield victories” for unions. A “shield victory” 
is a case in which the Charter is used as a shield to protect 
unions, in a manner analogous to the doctrine of estoppel in 
contract law.
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these cases show the Supreme Court’s willingness, in 
this period, to fight anew the battles from the Alberta 
Reference.

Canadian Egg Marketing Agency v Richardson followed 
in 1998, citing the PIPSC approach to section 2(d) with 
approval.58 Canadian Egg Marketing was the sole major 
section 2(d) case that was not set in the labour rela-
tions context. Nonetheless, it confirmed that section 
2(d) did not create a right to do in association what is 
unlawful for an individual to do, thus affirming McIn-
tyre J.’s individual rights approach to section 2(d).59

The 1999 Delisle decision warrants a more fulsome 
inspection. Like two of the cases in the Third Labour 
Trilogy, Delisle dealt with the unionization of RCMP 
members. At the time, RCMP members had estab-
lished a number of employee associations, but RCMP 
members were excluded from the protections of the 
Public Service Staff Relations Act,60 of which section 2(e) 
defined “employee” to exclude RCMP members, and 
the Canada Labour Code,61 of which section 6 provided 
that certain provisions did not apply to employees of 
her Majesty in right of Canada. The appellant argued 
that “the purpose of the impugned provisions [was] 
to prevent formation of a union” of RCMP members 
in violation of section 2(d) of the Charter.62 The Court 
split three ways, with Bastarache J. writing on be-
half of himself and Gonthier, McLachlin, and Major 
J.J., L’heureux-Dubé J. writing a separate concurring 
opinion, and Cory and Iacobucci J.J. in dissent.

In what has been described as a “thinly veiled attempt 
by Cory and Iacobucci J.J. to resurrect previous dis-

58  Canadian Egg Marketing Agency v Richardson [1998] 
3 SCR 157 at para 112 [Canadian Egg Marketing]. 
59  Ibid at para 113. 
60  Public Service Staff Relations Act, RSC 1985, c 
P-35. 
61  Canada Labour Code, RSC 1985 c L-2.
62  Delisle, supra note 7 at 1027.
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senting opinions of the Court,”63 the two judges held 
that section 2(d) of the Charter protects both the right 
to freedom of association generally and the freedom 
to join a trade union specifically. They held that “a 
fundamental purpose of the freedom of association 
guarantee is to preserve and promote the existence of 
associations which assist in the attainment of individ-
ual goals and individual self-fulfillment.”64 In support 
of the claim that a right to join a trade union pro-
motes the attainment of individual goals and individ-
ual self-fulfillment, Cory and Iacobucci J.J. quoted the 
famous comment of Dickson C.J.C., referenced above, 
that work is “one of the most fundamental aspects 
in a person’s life”65 and that, on this basis, a right to 
form a trade union was protected under section 2(d) 
of the Charter. In this way, the dissenting opinion of 
Dickson C.J.C. in the Alberta Reference was once again 
revived, but as was the case in PIPSC and Lavigne, it 
was supported only in dissent. 

In contrast, the majority held that section 2(d) protect-
ed only the freedom of association generally. In other 
words, RCMP employees possessed the right to form 
independent employee associations, but there was no 
Charter right to have these associations recognized as 
trade unions with collective bargaining powers under 
the Public Service Staff Relations Act.66 The majority’s 
reasons were telling:

[t]he outcome of the case at bar has largely 
been determined by the previous decisions 
of this Court which have defined the con-
cept of freedom of association, guaranteed 

63  Craig & Dinsdale, supra note 54 at 69.
64  Delisle, supra note 7 at 1036.
65  Ibid. This quotation was a favourite of Iacobucci J, 
who cited it in a number of employment decisions. See, for 
example, Machtinger v HOJ Industries Ltd, [1992] 1 SCR 
986 at 1002; Wallace v United Grain Growers Ltd, [1997] 3 
SCR 701 at 741–42; and McKinley v BC Tel, 2001 SCC 38 at 
para 53.
66  Ibid at 1007.
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in section 2(d) of the Charter. The three cases 
of the 1987 trilogy […] are especially deter-
minative of the issue as they explore the 
concept in the labour relations context.67

Despite the unrelenting and consistent objections of a 
minority of the Supreme Court since the First Labour 
Trilogy, the majority in Delisle held that the interpreta-
tion of section 2(d) had been settled by the First Labour 
Trilogy and that the status quo should be maintained.

Delisle was emblematic of the Supreme Court’s juris-
prudence on the freedom of association in the decade 
following the Labour Trilogy. A minority of judges re-
turned to the arguments made by Dickson C.J.C. in 
an attempt to give the freedom of association a broad 
reading, while a majority upheld the decision of the 
majority in the Alberta Reference and the individual 
rights approach it embodied. While the division with-
in the Supreme Court was sharp and deep, the view 
that freedom of association did not afford collective 
rights consistently carried the day. With the turn of 
the millennium, however, came a revolution in the 
Supreme Court’s approach.

iii. The Secon Labour Trilogy: The 
Reolution Begins with Dunmore and BC 
Health Services
This revolution came in two stages and together 
made up the Second Labour Trilogy. In the first stage  
the Supreme Court recognized that the freedom to 
unionize is protected by section 2(d) of the Charter, at 
least in certain circumstances. This was the holding 
of a nearly unanimous panel in Dunmore, which 
concerned the operation of the Labour Relations 
and Employment Statute Law Amendment Act,68 
and Ontario’s Labour Relations Act69 in preventing 

67  Ibid at 1006–07.
68  Labour Relations and Employment Statute Law 
Amendment Act, 1995, SO 1995 c 1 [“LRESLAA”].
69  Labour Relations Act, 1995, SO 1995 c 1, Schedule 
A.
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agricultural workers from unionizing. In 1994, the 
New Democratic Party government of Ontario had 
extended trade union and collective bargaining 
rights to agricultural workers in the province for the 
first time since 1943. The next year, the Progressive 
Conservative Party came to power under Premier 
Mike harris, and the LRESLAA was passed to rescind 
those rights. Agricultural workers were once more 
prohibited from unionizing, and any trade unions 
that had been certified were no longer recognized as 
bargaining agents for their members. The appellants 
sought to have their rights to unionize recognized as 
being constitutionally protected under section 2(d) of 
the Charter.

Given that the Supreme Court had rejected the argu-
ment that section 2(d) protects a right to unionize 
only two years earlier in Delisle, it was surprising when 
eight members of the Supreme Court found for the 
agricultural workers in Dunmore. The majority were 
swayed by the argument that agricultural workers, 
unlike RCMP members, were “substantially incapable 
of exercising their constitutional right to associate” 
without statutory protections.70 Citing the fact that 
“agricultural workers are isolated, seasonal and rela-
tively under-educated,” the majority concluded that 
“the ability of agricultural workers to associate is only 
as great as their access to legal protection.”71 As a re-
sult, the majority held that the agricultural workers’ 
“freedom to organize” was infringed by the impugned 
legislation.72 In doing so, the majority held that sec-
tion 2(d) protects a right to form a trade union specif-
ically, rather than merely the freedom of association 
generally, if a vulnerable group may not otherwise ex-
ercise its right to freely associate. By emphasizing the 
imperative to protect vulnerable groups, the majority 

70  Dunmore, supra note 8 at para 39. See also paragraph 
42, “I readily conclude that the evidentiary burden has been 
met in this case: the appellants have brought this litigation 
because there is no possibility for association as such without 
minimum statutory protection.”
71  Ibid at paras 43, 45.
72  Ibid at para 48.
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built upon the understanding of section 2(d) first de-
veloped by Dickson C.J.C. in the Alberta Reference: that 
association is one way to balance power between vul-
nerable and more powerful entities. 

Dunmore was also notable because it resurrected, 
from Dickson C.J.C.’s dissent in the Alberta Reference, 
the influence of international labour law on Charter 
jurisprudence. Bastarache J. asserted that section 2(d) 
should be interpreted purposively if it was to “protect 
the full range of associational activity contemplated 
by the Charter and to honour Canada’s obligations 
under international human rights law.”73 

Further, Dunmore suggested that there can be a posi-
tive obligation on the part of a government to provide 
legislative protection against unfair labour practices. 
This idea was put forth by L’heureux-Dube in Delisle,74 
where Bastarache J. also acknowledged that a positive 
obligation could apply in “exceptional circumstanc-
es.”75 In Dunmore, those circumstances were at bar, 
and the positive obligation was recognized.76

Scholars noted that while the majority may have rec-
ognized a right to unionize in certain circumstanc-
es, the decision in Dunmore failed to provide much 
guidance for what that right entailed. While many 
scholars credited Dunmore with ushering in a revolu-
tion in section 2(d) jurisprudence,77 others criticized it 
for its failure to provide any real clarity on wheth-
er, for example, a trade union formed by agricultural 
workers would have the right to collectively bargain 
or to strike, and for instead deferring to the legislature 

73  Ibid at para 13. Bastarache specifically references the 
jurisprudence of the ILO bodies (at paras 16, 30) and that of 
Convention No 87 (at para 27).
74  Delisle, supra note 7 at paras 7, 33.
75  Ibid at paras 33, 38.
76  Dunmore, supra note 8 at paras 22, 80.
77  Roy J Adams, “The Revolutionary Potential of Dun-
more” (2003) 10 CLELJ 117 at 117 [Adams].

While the majority may have 

recognized a right to unionize 

in certain circumstances, the 

decision in  failed to 

provide much guidance for what 

that right entailed.



— 28 —

to provide guidance on such issues.78 It appears that 
the majority’s decision was restricted to recognizing 
a trade union’s role in “promoting workplace democ-
racy, protecting employees from abuses of managerial 
power, pooling resources, and expressing the views of 
workers ‘cogently and forcefully.’”79 But, as Roy Ad-
ams argues, it was not clear what to make of this—the 
Supreme Court seemed to be adopting a position that 
was “confusing and seemingly contradictory.”80At the 
very least, it seems odd to recognize a right to unionize 
without also recognizing a right to what are arguably 
the most significant activities in which a trade union 
engages: collective bargaining and striking.81

At the second stage of the revolution, the Supreme 
Court recognized one of these: collective bargaining. 
The litigation in BC Health Services arose from a chal-
lenge to British Columbia’s Health and Social Services 
Delivery Improvement Act,82 which was enacted in an 
effort to curtail rising healthcare costs. This legis-
lation, which was imposed by the British Columbian 
government without meaningful consultation with 
the affected unions, altered existing collective agree-
ments in the healthcare sector. The question before 
the Court was whether this violated a right to bargain 

78  Ibid at para 68. 
79  Ibid at para 12.
80  Ibid at 130. It is worth noting, however, that Profes-
sor Adams proposed that the apparent contradiction could be 
resolved if “the Supreme Court might be convinced to change 
its position and include the right to strike under the umbrella 
of freedom of association” (Adams at 130). In this way, he an-
ticipated the decision in Saskatchewan Federation of Labour, 
supra note 13.
81  John Craig and Henry Dinsdale, in “A New Trilo-
gy or the Same Old Story?” (2003) 10 CLELJ 59 at 59, 77 
[Craig] speculate that the reason the Supreme Court declined 
to include these activities is that Bastarache J, writing for the 
majority, was unwilling to overturn the result in the Alberta 
Reference, and so this reasoning represented a compromise.
82  Health and Social Services Delivery Improvement 
Act, SBC 2002 c 2.
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collectively, which, of course, first required an affirm-
ation of that Charter right. In recognizing a right to 
bargain collectively, a nearly unanimous Court held 
that section 2(d) “protects the capacity of members 
of labour unions to engage, in association, in collect-
ive bargaining on fundamental workplace issues.”83 
The earlier jurisprudence in the Alberta Reference and 
PIPSC, holding that the Charter guarantee of freedom 
of association does not protect collective bargaining 
rights, was considered and rejected as being out of 
step with the Supreme Court’s inclination to interpret 
the Charter purposively.84

As a result, the Supreme Court conducted what was, 
in effect, a de novo analysis of section 2(d) and its re-
lationship to the right to bargain collectively. Citing 
historical evidence of collective bargaining in Can-
adian society, Canada’s commitments to international 
agreements, and underlying Charter values of human 
dignity, equality, liberty, and respect for autonomy, the 
Supreme Court reversed its position in the First Labour 
Trilogy. In BC Health Services, a unanimous Court held 
that section 2(d) “should be understood as protecting 
the right of employees to associate for the purpose of 
advancing workplace goals through a process of col-
lective bargaining.”85 Yet, having recognized this right, 
the Supreme Court was quick to limit it. The right to 
the process of collective bargaining, it held, did not 
protect an outcome of that process, a specific model of 
labour relations, or a specific bargaining method.86 De-
spite these limitations, BC Health Services marked a sig-
nificant step forward for labour rights by recognizing 
Charter protection for the right to bargain collectively.

83  BC Health Services, supra note 9 at para 19 (empha-
sis added).
84  Ibid at para 30.
85  Ibid at para 87. Deschamps J. wrote a dissenting 
opinion on the majority’s application of the Oakes test, but 
accepted the majority’s conclusion that the right to a process 
of collective bargaining falls within the scope of section 2(d) 
of the Charter (BC Health Services, supra note 9 at para 174).
86  Ibid at para 91.
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Academics responding to BC Health Services sought an 
explanation for the sudden shift from a narrow inter-
pretation of s 2(d) in Dunmore to a broad expansion of 
the freedom that included the right to collective bar-
gaining. Some scholars argued that this was because 
a narrow reading of s 2(d) was becoming much more 
difficult to justify in light of the expansive interpreta-
tion given to section 2(b) in the labour relations con-
text.87 In addition, international human rights law 
had been moving closer to the forefront of jurispru-
dential discussions.88 Finally, the Supreme Court’s dec-
laration of total abstinence from protecting the right 
to collective bargaining seemed to embolden provin-
cial and federal legislatures to ignore and trample 
upon labour rights.89 Another takeaway from the BC 
Health Services decision was the Supreme Court’s in-
cremental adoption of Canada’s international labour 
obligations in their interpretation of freedom of as-
sociation.90 Some scholars believed that in doing so, 
the Supreme Court opened the door of constitutional 
protection far enough on the basis of international la-
bour law to allow the right to strike to come to fruition 
given an appropriate case.91

iv.  The Second Labour Trilogy Continues: 
The Path Narrows with Fraser
The decisions in Dunmore and BC Health Services 
effectively reversed the thrust of the First Labour 
Trilogy, but significant questions remained regarding 
the application of the Supreme Court’s new direction. 

87  Judy Fudge, “The Supreme Court of Canada and the 
Right to Bargain Collectively: The Implications of the Health 
Services and Support Case in Canada and Beyond” (2008) 37:1 
Indus LJ 25 at 26.  
88  Ibid. 
89  Brian Etherington, “The British Columbia Health Ser-
vices and Support Decision – The Constitutionalization of a 
Right to Bargain Collectively in Canada: Where Did It Come 
from and Where Will It Lead?” (2009) 30 Comp Lab L & Pol’y 
J 715 at 747 [Etherington CLLPJ]. 
90  Ibid at 43.
91  Ibid. 
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And so, when the Court handed down its surprising 
decision in Fraser, even more questions arose. For one 
thing, this 2011 decision cast doubt as to whether the 
test for infringement of section 2(d) rights was that 
of substantial interference, as set out in BC Health 
Services, or of impossibility. For example, McLachlin 
C.J.C. and Lebel J. wrote for the majority in Fraser:

[i]f it is shown that it is impossible to mean-
ingfully exercise the right to associate due 
to substantial interference by a law (or ab-
sence of laws) or by government action, 
a limit on the exercise of the section 2(d) 
right is established, and the onus shifts to 
the state to justify the limit under s. 1 of the 
Charter. […] The question here, as it was in 
[Dunmore and BC Health Services], is wheth-
er the legislative scheme (the AEPA) renders 
association in pursuit of workplace goals 
impossible, thereby substantially impairing 
the exercise of the section 2(d) associational 
right.92

But there were other complications arising out of Fra-
ser as well. In a move reminiscent of the approach 
taken by the minority contingents in PIPSC and Del-
isle, two judges in Fraser—Rothstein and Charron J.J.—
held that section 2(d) of the Charter did not protect a 
right to collective bargaining and therefore BC Health 
Services had been incorrectly decided.93 

For academics, Fraser was a cryptic judgment. Most 
scholars agreed that the debate in Fraser over the cor-
rectness, clarity, and validity of BC Health Services dis-
tracted from the question of whether the legislation 
at issue actually provided for a meaningful process of 
collective bargaining.94 The Fraser decision was also 

92  Fraser, supra note 10 at paras 47–48 (emphasis add-
ed, citations removed).
93  Ibid at paras 124, 127.
94  Judy Fudge, “Introduction: Farm Workers, Collective 
Bargaining Rights, and the Meaning of Constitutional Protec-
tion” in Fay Faraday, Judy Fudge & Eric Tucker, eds, Constitu-
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criticized for rendering the “invisibility of Ontario’s 
agricultural workers,”95 whose story got lost in the 
myopic jurisprudential focus of the decision.96 In Dun-
more, the Court was explicitly concerned with the vul-
nerability of agricultural workers, but in Fraser, only 
Abella J. focused on the plight of the agricultural 
workers.97 To make matters worse, the majority’s con-
clusion that the claim was premature flew in the face 
of the fight for collective bargaining fought by farm 
workers for over forty years.98 There was as much ev-
idence present in Fraser as there was in Dunmore, but 
the majority failed to refer to the complete history 
under the AEPA, including the ILO’s Committee on 
Freedom of Association decision.99 Fraser was seen 
as a setback by many scholars because the Supreme 
Court failed to engage in a contextual and fact-spe-
cific inquiry,”100 and stepped back from its strong en-
forcement of the duty to bargain in good faith, in-

tional Labour Rights in Canada: Farm Workers and the Fraser 
Case (Toronto: Irwin Law Inc, 2012) 1 at 6, 15 [Fudge in Far-
aday]. 
95  Eric Tucker, “Farm Worker Exceptionalism: Past, Pres-
ent, and the post-Fraser Future,” in Fay Faraday, Judy Fudge 
& Eric Tucker, eds, Constitutional Labour Rights in Canada: 
Farm Workers and the Fraser Case (Toronto: Irwin Law Inc, 
2012) 30 at 30 [Tucker in Faraday]. 
96  Fudge in Faraday, supra note 93 at 1–2. See also Paul 
JJ Cavalluzzo, “The Fraser Case: A Wrong Turn in a Fog of 
Judicial Deference” in Fay Faraday, Judy Fudge & Eric Tucker, 
eds, Constitutional Labour Rights in Canada: Farm Workers 
and the Fraser Case (Toronto: Irwin Law Inc, 2012) 155 at 157 
[Cavalluzzo in Faraday]. In Fraser, “all of the judges, except 
Abella J, participated in a larger political battle concerning in-
tervening governments and lobby groups than the constitution-
al claim presented in the record before them. As a result, the 
plight of farm workers in Ontario was given inadequate focus 
and attention.”
97  Fudge in Faraday, supra note 92 at 12.
98  Cavalluzzo in Faraday, supra note 95 at 165, Fraser, 
supra note 10 at para 116. 
99  Cavalluzzo in Faraday, supra note 95 at 165. 
100  Tucker in Faraday, supra note 94 at 49. 
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stead deploying “other, often circuitous, phrasings” 
and failing to explain “what conduct would amount 
to ‘good faith consideration.’”101 

In addition, many scholars have criticized the major-
ity’s judgment in Fraser for “providing an interpreta-
tion of the AEPA that none of the parties advocated for 
and that the record did not support,” and have criti-
cized Rothstein J.’s dissent in the same vein for seek-
ing to “overrule BC Health Services on his own motion 
without any party calling for the overruling of this 
recent president.”102 Furthermore, no one argued that 
the AEPA contained a duty to bargain in good faith, 
and the language of the statute, as well as the legisla-
tive intent in its enactment, were clear that the legis-
lature did not intend to provide collective bargaining 
rights.103 The enactment of the AEPA happened before 
BC Health Services constitutionalized the right to col-
lective bargaining, and the Supreme Court in Fraser 
failed to assess the legislation in light of the new scope 
of protection under s 2(d). As a result, the majority im-
plied a duty to bargain in good faith that was never 
intended by the enacting government.104

And so, although Dunmore and BC Health Services sig-
naled a change in approach from the Supreme Court, 
it was clear after Fraser that the jurisprudence on the 
extent of protection offered by section 2(d) was far 
from settled.

101  Ibid.
102  Cavalluzzo in Faraday, supra note 95 at 176, 180.
103  Ibid at 176–178.
104  Ibid at 179. 
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III 
Reshaping the  
New Terrain

The Third Labour Trilogy

ThE ThREE DECISIONS in the Third Labour Trilogy 
were released eight years after BC Health Services and 
four years after Fraser. Building on the decisions in 
both Dunmore and BC Health Services, the Supreme 
Court solidified the constitutional protection of col-
lective bargaining rights and, for the first time, recog-
nized a constitutionally protected right to strike under 
section 2(d) of the Charter. This section explores these 
three cases.

i. MPAO v Canada (Attorney General)
In many ways, MPAO and its companion case Mer-
edith were an opportunity for the Supreme Court to 
revisit its decision in Delisle, which, as addressed in 
the preceding section, appeared to be irreconcilable 
with the Court’s subsequent decision in Dunmore. At 
the very least, these cases were a second kick at the 
can for RCMP members who remained prohibited 
from unionizing. Instead, officers had access to three 
programs which represented their collective interest 
on workplace concerns, remuneration, and employ-
ment-related legal assistance: the Staff Relations Rep-
resentative Program (“SRRP”), the RCMP Pay Council, 
and the Mounted Police Members’ Legal Fund.105 The 
SRRP was the central focus of the matter before the Su-
preme Court in MPAO. Under the SRRP, officers elected 
Staff Representation Representatives who in turn con-
sulted with management on “human resource initia-
tives and polices with the understanding that the final 
word always rest[ed] with management.”106 Despite 
arguments that the SSRP allowed RCMP members to 

105  MPAO, supra note 11 at para 2.
106  Ibid at para 12.
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make collective representations on workplace issues, 
six judges of a panel of seven held that the program 
was “simply an internal human relations scheme im-
posed on RCMP members by management” and not 
a meaningful opportunity to exercise the freedom of 
association under section 2(d).107 In doing so, the ma-
jority made three important contributions to section 
2(d) jurisprudence.

First, the majority fully incorporated Dickson’s C.J.C. 
dissenting opinion in the Alberta Reference, thus com-
pleting the process that was begun in Dunmore and 
BC Health Services. In particular, the majority accepted 
the three approaches in interpreting section 2(d) iden-
tified by Dickson C.J.C.: the constitutive, derivative, 
and purposive approaches. The constitutive approach 
protects an individual’s right to form an association 
with others. In contrast, the derivative approach pro-
tects derivative associational activities related to other 
constitutional rights, such as the freedom of religion. 
Finally, the purposive approach recognizes that the 
freedom of association protects individuals from iso-
lation and helps to protect the vulnerable from those 
with greater power. In following the approach taken 
by Dickson C.J.C. and endorsing the purposive ap-
proach, the majority in MPAO concluded that the pur-
posive approach subsumed the other two. As a result, 
three classes of activities are protected: (i) the indi-
vidual right to form an association, (ii) the right to 
pursue other constitutional rights in association with 
others, and (iii) the right “to join with others to meet 
on more equal terms the power and strength of other 
groups or entities.”108

In the majority’s view, the goal of balancing inequal-
ities of power entailed that there must be association-
al rights that are collective rights. It is through acting 
as a group that otherwise vulnerable individuals are 
able to amass their power and confront the powerful 
on more equal terms. In order to achieve this social 

107  Ibid at para 118.
108  Ibid at para 66.
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good—which was the purpose attributed by the major-
ity to section 2(d)—the collective actions of the group 
must be protected. As a result, the majority held that 
section 2(d) protects not only individual rights but 
also “collective rights that inhere in associations.”109

The second important contribution stems from the 
above argument. In the labour context, there is an 
imbalance of power between employee and employer. 
It follows that collective actions that provide greater 
balance in this relationship by strengthening the pos-
ition of employees should be protected under the pur-
posive interpretation endorsed by the majority. This 
led the majority to reaffirm the holding in BC Health 
Services that section 2(d) protects a “right to a mean-
ingful process of collective bargaining.”110

The third important contribution was a clarification 
of the test for interference with the right to collective 
bargaining. As addressed in the previous section, the 
majority in Fraser had appeared to vacillate between 
two tests: substantial interference and impossibility. 
The majority took the opportunity presented by MPAO 
to endorse the substantial interference test. Gone was 
any mention of impossibility, replaced instead with 
the clear statement that “the ultimate question to 
be determined is whether the measures disrupt the 
balance between employees and employer that sec-
tion 2(d) seeks to achieve, so as to substantially in-
terfere with meaningful collective bargaining.”111 At 
the same time, the majority expanded on the test by 
clarifying the two areas in which substantial interfer-
ence may violate the right to a meaningful process 
of collective bargaining: employee choice and in-
dependence from management. The former requires 
that employees have “effective input into the selec-

109  Ibid at para 62.
110  Ibid at para 71.
111  Ibid at para 72 (emphasis added). See also paragraph 
80: “To recap, section 2(d) protects against substantial inter-
ference with the right to a meaningful process of collective 
bargaining.”
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tion of their collective goals.”112 In this context, the 
ability to change representatives, to hold represent-
atives to account, to form new associations, and to 
dissolve old ones were highlighted as key indicia of 
employee choice.113 Turning to the second area, in-
dependence from management requires that an asso-
ciation’s activities be “aligned with the interests of its 
members” and not those of management.114 Employee 
choice and independence from management may be 
achieved in many ways—a meaningful process of col-
lective bargaining does not require adherence to the 
Wagner model—but actions of government and pub-
lic institutions that substantially interfere with these 
two areas will be found to violate the protections of 
section 2(d) of the Charter.

Even Rothstein J. was more restrained in dissent in 
MPAO than he had been in Fraser. While continuing 
to describe the majority’s approach in BC Health Ser-
vices as a departure from earlier decisions, he acknow-
ledged that “[s]ince the decisions in BC Health Services 
and Fraser, employees have had a constitutional right 
to make collective representations, which their em-
ployer must consider in good faith.”115 This approach 
brought much needed unanimity to the Supreme 
Court on the interpretation of section 2(d). While ob-
viously remaining opposed to the decision BC Health 
Services, Rothstein J.’s carefully measured language 
supported the majority’s interpretation of section 2(d) 
as being the law of the land. Rothstein J. focused pri-
marily on what he considered to be a hasty expansion 
in MPAO of the right recognized in BC Health Services 
and the failure of the majority in MPAO to apply the 
impossibility test, which he held to be the test adopted 
in Fraser.116 Rather than criticizing the collective rights 

112  Ibid at para 85.
113  Ibid at paras 86–87.
114  Ibid at para 88.
115  Ibid at para 170.
116  Ibid at paras 173, 213. Here, Rothstein J notes that in 
Fraser, the majority stated the test as “effective impossibili-
ty” or “substantial impossibility” no less than twelve times, 
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understanding of section 2(d), Rothstein J. used his 
dissent to criticize the majority’s expansion of this al-
ready recognized approach.

ii. Meredith v Canada (Attorney General)
In MPAO, the Supreme Court upheld the view that sec-
tion 2(d) of the Charter protected the right to a mean-
ingful process of collective bargaining. Released the 
same day, the decision in Meredith provided guidance 
as to the reasonable limits on that right. At issue in 
Meredith was whether wage restraints imposed by the 
Expenditure Restraint Act117 violated the RCMP mem-
bers’ Charter-protected right to a meaningful process 
of collective bargaining. Shortly prior to the Great Re-
cession of 2008, the RCMP Pay Council recommended 
certain pay increases for RCMP members, which were 
ultimately approved. As a result of the Great Reces-
sion and the attendant decline in government rev-
enues, the ERA was enacted to generate cost savings 
for the Federal Government by, for example, impos-
ing certain wage restraints. As a result, the previous-
ly approved wage increases were rolled back, and the 
ERA was challenged by RCMP members.

In finding that the ERA did not violate the Charter 
protection to a meaningful process of collective bar-
gaining, the majority clarified the extent of the pro-
tections afforded by section 2(d) of the Charter. First, 
the majority held that section 2(d) protections apply 
to “associational activity” even if there is not “a true 
collective bargaining process.”118 This was a crucial 
step, for, in this case, the majority held that the RCMP 
Pay Council process did “not provide all that the 
Charter requires.” 119 As the process was used by RCMP 
members with the aim of “advanc[ing] their compen-
sation-related goals,” the process was held to be still 

and so it seemed to intellectually dishonest for the majority in 
MPAO to depart from it so readily.
117  Expenditure Restraint Act, SC 2009, c 2 (ERA).
118  Meredith, supra note 12 at para 25.
119  Ibid.
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protected under section 2(d).120 In other words, Char-
ter protections will be triggered by employees’ collect-
ive efforts to negotiate compensation, whether or not 
these efforts are part of a formal process of collective 
bargaining.

More significantly, the majority appeared to identify 
three limits placed on governmental action by section 
2(d). First, “radical changes” to concluded collective 
agreements will not be permitted, which is how the 
majority here characterized the approach taken by 
the British Columbia government in BC Health Ser-
vices.121 Instead, a government may be permitted to 
alter agreements insofar as those alterations are “con-
sistent with the going rate reached in agreements con-
cluded with other bargaining agents” in comparable 
areas.122 The majority appeared to have been swayed 
by the fact that the restraints imposed by the ERA “re-
flected an outcome consistent with actual bargaining 
processes” with trade unions.123 This decision, however, 
appears to have left unresolved the question of wheth-
er radical changes to collective agreements may be 
allowed if those radical changes are consistent with 
other collectively bargained agreements.

The second limit identified by the majority was that 
imposed wage restraints must not “preclude consulta-
tion on other compensation-related issues.” 124 While 
the details of this second limit were not fleshed out in 
any detail, the third limit appears to be closely related. 
Government imposed alterations to a labour agree-
ment must “not prevent the consultation process from 
moving forward.”125 In this case, section 62 of the ERA 
permitted negotiation for additional increases to the 
wages of RCMP members. As these negotiations re-
sulted in “significant benefits as a result of subsequent 

120  Ibid.
121  Ibid at para 28.
122  Ibid.
123  Ibid.
124  Ibid.
125  Ibid at para 29.
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proposals brought forward through the existing Pay 
Council process.”126 In other words, the ERA did not 
prevent a meaningful process of bargaining between 
RCMP members, through the RCMP Pay Council and 
the Treasury Board, as RCMP members were still able 
to advance their collective interests. Section 2(d) does 
not protect the outcome of a collective bargaining 
process—i.e., specific wage increases are not guaran-
teed—and it appears here as if the Supreme Court is 
signalling that courts will not interfere as long as the 
bargaining process itself remains available.

iii. Saskatchewan Federation of Labour v 
Saskatchewan
Insofar as they reinforced and clarified the majority’s 
decision in BC Health Services, neither MPAO nor Mere-
dith broke new ground. The third decision in the Third 
Labour Trilogy, however, reconfigured the jurispru-
dential landscape. The majority in the Alberta Refer-
ence had shaped section 2(d) jurisprudence on three 
main points: (i) the right to associate freely was held 
to be an individual, not collective, right, (ii) a right 
to collective bargaining was held not to be protected, 
and (iii) a right to strike was likewise not protected. 
As discussed above, the Supreme Court did away with 
the first of these in MPAO, and abandoned the second 
in BC Health Services. Even when the Supreme Court 
began to shift its approach in Dunmore, however, it 
still shied away from the third issue. Where the right 
to strike had arisen in the period since Dunmore, the 
Court had held that ruling on a potential right to 
strike was not necessary to decide the case at bar. In 
Saskatchewan Federation of Labour, however, the issue 
had to be confronted head on, and, in recognizing 
that section 2(d) provided Charter protection for the 
right to strike, the majority finally completed the un-
doing of the understanding of section 2(d) advanced 
by Le Dain and McIntyre J.J. in the Alberta Reference.

The case was a response to two pieces of legislation 
enacted by the Government of Saskatchewan: The 

126  Ibid.
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Public Service Essential Services Act127 and The Trade 
Union Amendment Act.128 The latter made amendments 
to the processes for certifying and decertifying a trade 
union. The former prohibited work stoppage of any 
kind by public employees engaged in essential servi-
ces, with both “public employees” and “essential ser-
vices” being defined quite broadly. The PSESA also did 
not provide an alternative dispute resolution mechan-
ism in place of employees withdrawing their labour in 
a work stoppage. It took only four paragraphs for the 
majority to conclude that The Trade Union Amendment 
Act did not violate the Charter on the basis that the 
amendments to the certification and decertification 
processes did not have the effect of substantially inter-
fering with the right to create or join a trade union,129 
and so the preponderance of the judgment was devot-
ed to analyzing the PSESA.

The foundation for the majority’s decision, written by 
Abella J., was the recognition in BC Health Services that 
section 2(d) of the Charter-protected a right to a mean-
ingful process of collective bargaining. Drawing from 
MPAO, a meaningful process of collective bargaining 
was held to require independence from management 
and effective input on the part of employees. Insofar 
as it contributes to this process, the right to strike was 
held to be protected by section 2(d) of the Charter: “the 
right to strike is constitutionally protected because of 
its crucial role in a meaningful process of collective 
bargaining.”130 Without the right to strike, “bargain-
ing risks being inconsequential—a dead letter.”131 In 
other words, collective bargaining without the risk of 
a work stoppage lacks teeth—it is bark without bite—
and this undermines the meaningfulness of the col-
lective bargaining process. As the majority held, “the 

127  Public Service Essential Services Act, SS 2008, c 
P-42.2 (PSESA).
128  Trade Union Amendment Act, 2008, SS 2008, c 26.
129  Saskatchewan Federation of Labour, supra note 13 at 
paras 99–102.
130  Ibid at para 51.
131  Ibid at para 55.
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right of employees to strike is vital to protecting the 
meaningful process of collective bargaining.”132 Else-
where, this was phrased slightly differently: “the right 
to strike is constitutionally protected because of its cru-
cial role in a meaningful process of collective bargain-
ing” and “[t]he right to strike is protected by virtue of 
its unique role in the collective bargaining process.”133

The majority, therefore, held that the right to strike is 
protected on the basis that it contributed to a mean-
ingful process of collective bargaining. however, this 
appears to give rise to a tension in the majority’s 
understanding of the nature of the right to strike, for 
the majority also described the right to strike as not 
dependent on the right to bargain collectively: “[t]
he right to strike is not merely derivative of collective 
bargaining, it is an indispensable component of that 
right.”134 In their dissent, Rothstein and Wagner J.J. 
questioned the apparent inconsistency of the major-
ity’s approach on this point:

Contrary to Fraser, the majority now says 
that “[t]he right to strike is not merely de-
rivative of collective bargaining, it is an 
indispensable component of that right.” 
however, the majority also says that the 
right to strike is protected simply because 
“the right to strike is an essential part of a 
meaningful collective bargaining process.” 
This must mean that the right is indeed de-
rivative—a right to strike is protected only 
because it derives from the right to collect-
ive bargaining, a right which was itself de-
rived from the protection of freedom of as-
sociation.135

how to reconcile these two claims—that the right to 
strike is not derivative of the right to a meaningful 

132  Ibid at para 24.
133  Ibid at paras 51, 77 (emphasis added).
134  Ibid at para 3.
135  Ibid at para 136 (references removed).
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process of collective bargaining and that the right to 
strike is protected because it contributes to such a pro-
cess—was not made clear in the majority’s decision. 
Time will tell whether this unresolved tension will cre-
ate mischief or not.

The dissenting justices shared the view of McIntyre J. 
in the Alberta Reference that “democratically elected 
legislatures are responsible for determining the ap-
propriate balance between competing economic and 
social interests in the area of labour relations”136 and 
so to constitutionalize the right to strike tipped “the 
balance of power against employers and the pub-
lic.”137 In response to this assertion, however, Abella 
J. noted that “attributing equivalence between the 
power of employees and employers,” the “fundamen-
tal power imbalance which the entire history of mod-
ern labour legislation has been scrupulously devoted 
to rectifying” is ignored, which goes against the very 
purpose of the freedom of association, namely work-
place justice.138

Rothstein and Wagner J.J. also criticized the majority 
for “so inflat[ing] the right to freedom of association 
that its scope is now wholly removed from the words 
of section 2(d).”139 Their argument appears to be that 
the majority abandoned the language of section 
2(d) of the Charter and substituted their own view of 
“workplace justice” in its place. This argument, how-
ever, overlooks the fact that the drafters of the Charter 
considered the language of 2(d) to be expansive.140

 If one accepts the majority’s position that the right to 
bargain collectively must include a right to strike in 
order to be meaningful, then the majority’s position is 

136  Ibid at para 118.
137  Ibid at para 127.
138  Ibid at para 56.
139  Ibid at para 106.
140  See Section 1. of this paper - Historical overview of 
the Charter’s section 2(d)development
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implied by the words of section 2(d).141 Contrary to the 
assertion of Rothstein and Wagner J.J., the majority’s 
interpretation of section 2(d) remained true to the in-
tent of the drafters of the Charter.

Regardless of whether the right to strike is independ-
ent of the right to bargain collectively, the test applied 
by the majority for an infringement of the right was 
the same as the test for an infringement of the right to 
a meaningful process of collective bargaining adopt-
ed in BC Health Services and affirmed in MPAO: “[t]he 
test, then, is whether the legislative interference with 
the right to strike in a particular case amounts to a 
substantial interference with collective bargaining.”142 
The PSESA failed this test on the basis that it prohibit-
ed “any work stoppage as part of the bargaining pro-
cess.”143 Furthermore, a number of inadequacies of the 
PSESA entailed that it was not saved by application of 
section 1 of the Charter: the unreasonable breadth in 
how essential services were defined, the ability for the 
employer to unilaterally dictate which services are es-
sential, the requirement that essential services work-
ers perform both essential and non-essential work 
tasks during a work stoppage, and the failure to pro-
vide a meaningful alternative process for unresolved 
collective bargaining disputes. 

A final issue arising out of Saskatchewan Federation of 
Labour is worthy of remark. The appellants made al-
ternative submissions that the right to strike was pro-
tected as free speech under section 2(b) of the Charter. 
As the majority decided the case under section 2(d), it 

141  Against this must be set the suggestion of McIntyre J. 
that the drafters of the Charter understood the right to strike 
“to be separate and distinct from the right to bargain collec-
tively” (Alberta Reference, supra note 4 at 412–13). Even if 
the right to strike is separate from the right to bargain collec-
tively, the former may still be entailed by the latter. 
142  Saskatchewan Federation of Labour, supra note 13 at 
para 78.
143  Ibid (emphasis in original).
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declined to address the section 2(b) argument.144 This 
left open the possibility that a right to strike may be 
protected under both Charter provisions. The implica-
tions of this are addressed in the next section, which 
examines the subsequent jurisprudence of lower 
courts. 

Some scholars were skeptical of the relevance of the 
Third Labour Trilogy in an age when Canada’s labour 
movement was already declining such that victories 
for unions would not apply to most workers.145 They 
felt that for this reason, the Third Labour Trilogy 
would be incapable of revolutionizing the labour rela-
tions regime unless the decisions could become a cata-
lyst for a new social movement with respect to labour 
rights.146 Other scholars felt that while Saskatchewan 
Federation of Labour enjoyed the spotlight, it was in 
fact MPAO that was most influential for unions since 
it was where “much of the heavy lifting had been ac-
complished” and thus set the stage for Saskatchewan 
Federation of Labour.147

however, the Third Labour Trilogy remains important 
to many scholars for a number of reasons, especially 
its recognition of Charter values.148 Saskatchewan Fed-
eration of Labour has been touted as an affirmation 
of the “equality, respect and dignity that Canadian 
workers deserved in their collective struggle to enjoy 
social and economic security in an age fraught with 

144  Ibid at para 98.
145  Hurst, supra note 20 at 35.
146  Judy Fudge and Heather Jensen, “The Right to Strike: 
The SCC, the Charter of Rights and Freedoms and the Arc of 
Workplace Justice” (2016) 27:1 King’s LJ 89 at 103 [Fudge 
and Jensen].
147  Brian Etherington, “The Right to Strike Under Char-
ter After Saskatchewan Federation of Labour: Applying the 
New Standard to Existing Regulation of Strike Activity” 
(2016) 19 CLELJ 429 at 446-447 [Etherington CLELJ].
148  Ritu Khullar & Vanessa Cosco, “The SCC Reimag-
ines Freedom of Association in 2015” (2016) 25:2 Const 
Forum Const 27 at 34 [Khullar and Cosco]. 
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inequality and economic insecurity.”149 Some scholars 
suggest that as a result, government action would be 
more cautious in restricting the right to strike through 
essential services and back-to-work laws.”150 MPAO 
was viewed as support for the notion that “the goals 
of autonomy, self-fulfillment and dignity can some-
times only be achieved by joining with others to meet 
on more equal terms the power and strength of other 
groups or entities.”151 Thus, despite any uncertainty 
that the Third Labour Trilogy has brought, it provided 
a “necessary clarification of decades of incremental 
progress” and any uncertainty it caused was “a nec-
essary component of a living constitution that must 
adapt to increasingly nuanced understandings”152 of 
the systemic power imbalance in labour relations.

149  Paul Cavalluzzo, “The Impact of Saskatchewan 
Federation of Labour on Future Constitutional Challenges to 
Restrictions on the Right to Strike” (2016) 19 CLELJ 463 at 
480 [Cavalluzzo CLELJ]. Khullar and Cosco, supra note 141 
at 34: “It violates people’s personal autonomy, self-fulfillment 
and dignity, both individually and collectively, for the state to 
compel them to continue working against their will. The free-
dom to withdraw labour also helps redress the power imbal-
ance between public sector employers backed by the state on 
the one hand, and employees on the other.” 
150  Cavalluzzo CLELJ, supra note 148 at 480.
151  Khullar and Cosco, supra note 147.
152  Hurst, supra note 20 at 26.
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IV.  
Mapping the New Terrain 

Jurisprudence after the 
Third Labour Trilogy

IF ThE ThIRD LABOUR Trilogy reshaped the landscape 
of section 2(d) jurisprudence, then subsequent lower 
court decisions have helped to define the features of 
that still-fluid landscape. This section considers four 
of the most significant of these: Gordon v Canada (At-
torney General), British Columbia v BCTF, OPSEU v Ontar-
io (Minister of Education), and CUPW/STTP v Canada (At-
torney General).153 Each of these decisions demonstrates 
that the Third Labour Trilogy did not serve to settle 
section 2(d) jurisprudence. A number of outstanding 
issues remain, including the test for a section 2(d) vio-
lation, the place of good faith bargaining under sec-
tion 2(d), whether the right to strike is absolute, the 
role that the balance of power between parties has 
to play in section 2(d) analysis, and the relationship 
between sections 2(d) and 2(b) in understanding the 
right to strike. These issues are explored in the subsec-
tions below.

i. Gordon v Canada (Attorney General)
Like Meredith, the dispute in Gordon arose in response 
to the ERA, which, it will be recalled, was enacted in 
an effort to restrain wages for government employees 
as part of a Federal cost containment strategy in re-
sponse to the Great Recession. The appellant unions 
challenged the ERA on a number of bases, particular-
ly that “provisions in the ERA substantially interfered 
with their right to a meaningful collective bargaining 

153  Gordon v Canada (Attorney General), 2016 ONCA 
625 [Gordon]; British Columbia v BCTF, 2015 BCCA 184 
[BCTF], rev’d 2016 SCC 49; OPSEU v Ontario (Minister of 
Education), 2016 ONSC 2197 [OPSEU]; and CUPW/STTP v 
Canada (Attorney General), 2016 ONSC 418 [CUPW].



— 48 —

process by interfering with bargaining on wages, over-
riding freely negotiated wage increases, capping wage 
increases during the restraint period, and preventing 
bargaining for catch-up after the restraint period.”154 
Additionally, the appellant unions challenged the 
bargaining practices of the Federal Government be-
fore and after the ERA was enacted. Given that the liti-
gation dealt with the same legislation as Meredith, it 
is not surprising that result was the same: the Ontario 
Court of Appeal upheld the ERA as Charter compliant. 
Although the outcome was the same, the route taken 
by the Court of Appeal was different in important 
ways.

In MPAO and Meredith, the Supreme Court established 
that governmental action will violate the protec-
tions of section 2(d) if it substantially interferes with 
a meaningful process of collective bargaining. It left 
unresolved, however, what criteria should be used to 
establish interference to be substantial. In MPAO, for 
example, the majority identified two essential fea-
tures of a meaningful process of collective bargaining: 
employee choice, and independence from manage-
ment.155 In Meredith, the majority did not specify the 
criteria for the substantial interference test, but they 
did establish that substantial interference would 
occur (i) if there were “radical changes to significant 
terms” of previously concluded collective agreements, 
(ii) if consultation on issues not related to compensa-
tion was precluded, or (iii) if “the consultation from 
moving forward” more generally was prevented.156 
Since the Court of Appeal in Gordon acknowledged 
that both the Third Labour Trilogy “arguably shifted” 
the “constitutional position of public sector labour re-
lations” generally and that New Labour Trilogy was 

154  Gordon, supra note 152 at para 2.
155  MPAO, supra note 11 at para 81. See also paragraph 
103: “[r]epresentativeness and accountability rest on choice 
and independence. We conclude that the latter two principles 
are the most appropriate in assessing section 2(d)2(d)2(d)2(d) 
compliance in the context of labour relations.”
156  Meredith, supra note 12 at paras 28–29.
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“important to the legal analysis in this case” specif-
ically, it would be reasonable to expect the Court to 
have made specific reference to how the substantial 
interference test was conceptualized and applied in 
these cases.157 

In Gordon, however, a unanimous Court of Appeal 
looked to neither of these precedents and instead 
returned to the test as formulated in BC Health Ser-
vices.158 Following BC Health Services, the Court in 
Gordon understood the substantial interference test 
as requiring consideration of two things: (i) “the sig-
nificance of the matter in issue to the collective bar-
gaining process,” and (ii) “the degree of interference 
with the collective bargaining process.”159 The Su-
preme Court’s commitment to this formulation of the 
substantial interference test is evidenced by the man-
ner in which it applies the test. First, the Court over-
turned the application judge’s finding and held that 
the matter of wages was central to the process—it was 
“significant to the collective bargaining process.”160 It 
then concluded that the enactment of the ERA did not 
significantly interfere with the collective bargaining 
process on the basis that “the legislated caps on wage 
increases were consistent with what the bargaining 
units would have achieved even without the caps.”161 
The substantial interference test as articulated and 
applied by the Court in Gordon followed the approach 
laid out in BC Health Services, not the precedent set in 
the Third Labour Trilogy.

Complicating matters further was the Court’s discus-
sion of good faith bargaining in its analysis of wheth-
er the ERA violated section 2(d) of the Charter. Draw-
ing on comments made by the Supreme Court in BC 
Health Services, the Court of Appeal in Gordon held 
that “‘[c]onsideration of the duty to negotiate in good 

157  Gordon, supra note 152 at paras 1, 33.
158  Ibid at para 43.
159  Ibid at para 56.
160  Ibid at para 122.
161  Ibid at para 123.
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faith which lies at the heart of collective bargaining 
may shed light on what constitutes improper inter-
ference with collective bargaining rights’ for the pur-
poses of section 2(d).”162 In BC Health Services, the ma-
jority considered the duty to negotiate in good faith 
in the context of the second step of the substantial 
interference test.163 In Gordon, however, the good faith 
analysis appeared to be divorced from the substantial 
interference test. It was not presented in conjunction 
with a discussion of the first step (the significance of 
the matter), nor was it framed in terms of the second 
step (interference with a process of collective bar-
gaining). Instead, it appeared as if the Court under-
stood the issue of bargaining in good faith to be a 
separate ground on which section 2(d) of the Charter 
may be violated.

On top of this, the Court of Appeal appeared also to 
reduce the question of whether the Federal Govern-
ment bargained in good faith to whether there was 
“a significant disparity of bargaining power between 
the Government and the unions in bargaining.”164 
Certainly, the Court pointed to the equality of bar-
gaining power between the parties as evidence of 
good faith bargaining. For example, the Court point-
ed to the facts that both sides were constrained by the 
same legislation, had similar tool chests, were well-re-
sourced and well-advised, and faced the same risks in 
running afoul of public opinion.165 As justification for 
this approach, the Court observed that “[l]abour rela-
tions legislation and section 2(d) of the Charter both 
aim to establish and preserve the balance of power be-
tween the employer and unions,” citing three Supreme 
Court decisions as evidence for this claim: MPAO, BC 
Health Services, and the Alberta Reference. 166 There is 
no evidence in these three decisions, however, that 
the Supreme Court intended the question of whether 

162  Ibid at para 73.
163  BC Health Services, supra note 9 at para 97–98.
164  Gordon, supra note 152 at para 98.
165  Ibid at para 99.
166  Ibid at para 97.
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there was a significant disparity of bargaining power 
to serve as a test for good faith bargaining. 

To see this, it is necessary to consider each of the pas-
sages cited by the Court of Appeal in support of its 
approach. Paragraphs 58 and 59 of MPAO acknow-
ledged that freedom of association was meant to em-
power vulnerable groups and that section 2(d) had the 
aim of reducing social imbalances. Paragraph 71 of 
MPAO cited paragraph 84 of BC Health Services for the 
proposition that collective bargaining aimed to palli-
ate inequalities between employers and employees to 
support the claim that reducing employees’ negotiat-
ing power is inconsistent with section 2(d). Paragraph 
80 of MPAO claimed that the “guarantee entrenched 
in section 2(d) of the Charter cannot be indifferent to 
power imbalances in the labour relations context.” 
Paragraph 84 of BC Health Services established that 
collective bargaining “enhances the Charter value of 
equality.” Finally, the general theme of pages 365 to 
369 of the Alberta Reference was that freedom of asso-
ciation protects vulnerable members of society from 
those with greater power and thus this freedom pro-
tects vulnerable employees from stronger employers. 
Although each of these passages support the propos-
ition that freedom of association is intended to pro-
vide balance in power to otherwise unbalanced par-
ties, none of these passages address this in the context 
of good faith bargaining, nor do any of these pas-
sages establish that the test for good faith bargaining 
is whether the parties are balanced in power.

Based on the above, it is not clear what to make of 
the decision in Gordon. The Court of Appeal acknow-
ledged the importance of the Third Labour Trilogy and 
the Supreme Court’s support of the substantial inter-
ference test therein, but it looked to BC Health Services 
for the content of that test. Moreover, it muddied the 
waters by ignoring the substantial interference test in 
concluding that the Government had bargained in 
good faith—and thereby did not violate section 2(d)—
and it complicated matters even further by basing its 
good faith analysis on an inquiry into whether there 
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was an inequality of bargaining power between the 
Government and the appellant unions. If section 2(d) 
raises the requirement to bargain in good faith to the 
status of a Charter-protected right, a potential viola-
tion of this right should be evaluated by the same test 
as any other violation of section 2(d), i.e., the substan-
tial interference test. In short, the decision in Gordon 
reaches the same conclusion as in Meredith, but it does 
so on rather different grounds.

ii. British Columbia v BCTF
Questions of substantial interference with the right to 
a meaningful process of collective bargaining and the 
duty to bargain in good faith also featured promin-
ently in BCTF. Released only three months after the 
Third Labour Trilogy, the British Columbia Court of 
Appeal’s decision relied heavily on Meredith. At issue 
was whether the Education Improvement Act167 violated 
section 2(d) of the Charter. The EIA nullified the exist-
ing collective agreement between the British Columbia 
Teachers’ Federation and the British Columbia Public 
School Employers’ Association, which had regulated 
such things as class sizes and teaching loads. It also 
prohibited collective bargaining on certain issues for 
a specified time period. In a split decision, the Court 
held that the impugned legislation did not violate sec-
tion 2(d). This judgment was reversed by the Supreme 
Court in a brief decision: “[t]he majority of the Court 
would allow the appeal, substantially for the reasons 
of Justice Donald.”168 

In “substantially” endorsing the dissenting opinion of 
Donald J.A. of the Court of Appeal without greater 
clarification, the majority of the Supreme Court missed 
an opportunity to clear up some of the uncertainty 
identified in the previous subsection. Donald J.A. had 
analysed the case as turning on the issue of good faith 
consultation, but he looked to BC Health Services and 
Fraser for the test of this. Specifically, Donald J.A. held 
that good faith consultations or negotiations require 

167  Education Improvement Act, SBC 2012, c 3 (EIA).
168  BCTF, supra note 152 at para 1.
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parties “to meet and engage in meaningful dialogue 
where positions are explained and each party reads, 
listens to, and considers representations made by the 
other.”169 Donald J.A. then pointed to the fact that the 
British Columbia Government failed “to even read the 
clauses that underlay [the] entire dispute for a full five 
months” as evidence that the Government had failed 
to read or listen to the representations of the unions.170 
Additionally, he held that taking an unreasonable 
position, as was the case here, could also support a 
finding of bad faith bargaining.171

As was the case with the decision of the Ontario Court 
of Appeal in Gordon, Donald J.A. offered no guidance 
as to how the test for good faith bargaining fit into the 
section 2(d) analysis of the Supreme Court in MPAO 
or Meredith. Does a finding of bad faith bargaining 
necessarily entail a section 2(d) violation? That ap-
peared to be the approach adopted by Donald J.A.—
and subsequently endorsed by the Supreme Court—
but how does this relate to the Supreme Court’s con-
cern for employee choice and a lack of interference 
from management as identified as the test for sub-
stantial interference in MPAO?

The judgment of Donald J.A. also mirrored that of the 
Ontario Court of Appeal in Gordon by emphasizing 
the need for both parties to be balanced in power: 
“[t]o be meaningful, the bargaining parties must 
consult from an assumed position of ‘approximate 
equality.’”172 Unlike the Court in Gordon, Donald J.A. 
did not appear to equate inequalities in bargaining 
power to bad faith bargaining, but he does consider it 
to be a necessary component of meaningful collective 
bargaining. But, as seen above, the Supreme Court 
in MPAO identified two requirements for meaningful 
collective bargaining: employee choice regarding the 
selection of collective goals, and independence from 

169  Ibid at para 338.
170  Ibid at para 362.
171  Ibid at paras 357–58.
172  Ibid at para 291.
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management. These are preconditions for establish-
ing an association that may allow its members to bar-
gain from a more powerful position, but they do not 
ensure “approximate equality” in bargaining power. 
Donald J.A.’s discussion of the need for balanced par-
ties in order to have a meaningful process of collect-
ive bargaining therefore seemed to be at odds with 
the Supreme Court’s formulation of the test for an in-
fringement of section 2(d) in MPAO. Because the Su-
preme Court only “substantially” agreed with Donald 
J.A. without providing any further detail, it missed 
an opportunity to clarify how the decision in MPAO 
should be interpreted. 

iii. OPSEU v Ontario (Minister of Education)
This case arose out of collective bargaining between 
the Government of Ontario [“Ontario”] and a number 
of education unions in 2012. As part of a pattern of 
financial restraint following the 2008 recession, On-
tario sought significant concessions from the unions, 
including a salary freeze and changes to sick leave. 
On July 5, 2012, Ontario entered into a memorandum 
of understanding with one of the provincial educa-
tion unions in which Ontario succeeded in obtaining 
a number of concessions. Ontario made known that 
this agreement was to be a roadmap for collective bar-
gains with the remaining education unions.173 Faced 
with the prospect of significant, automatic salary in-
creases to teachers if new collective bargains were not 
in place by August 31, 2012, Ontario announced on 
August 10, 2012 that it would introduce legislation 
“mandating terms and conditions to be included in all 
education sector collective agreements across the prov-
ince” if agreements were not reached. Subsequently, 
Ontario enacted the Putting Students First Act,174 which 
required, inter alia, that all education sector collective 
agreements must be “substantially identical in all rel-
evant aspects” to the July 5, 2012 memorandum of 
understanding. As a number of unions were unable 
to reach collective agreements on these terms, On-

173  Ibid at paras 77, 79–80, 82–84
174  Putting Students First Act, 2012, SO 2012, c 11.
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tario imposed collective agreements on these unions 
on January 2, 2013. At issue in this case was whether 
Ontario’s actions violated section 2(d) of the Charter.

Like Gordon and BCTF, this central concern of this case 
was understood to be one of good faith bargaining. 
Lederer J. framed the issue thusly:

The issue at hand is whether the actions 
of Ontario substantially interfered with 
“a meaningful process of collective bar-
gaining”. […] What is required is a fact-
based inquiry into “…whether the process of 
voluntary, good faith collective bargaining 
between employees and the employer has 
been…significantly and adversely impact-
ed.”175

In holding that Ontario had violated section 2(d) of 
the Charter, Lederer J. found that “Ontario was being 
both inflexible and intransigent” and thereby “creat-
ed a situation which made meaningful collective bar-
gaining impossible.”176 It is worth observing that, in 
reaching his decision on this basis, Lederer J. did not 
employ the test for a section 2(d) violation developed 
in MPAO, nor did he consider the criteria identified in 
Meredith. Instead, Lederer J. appeared to take an ap-
proach that was similar to that taken by Donald J.A. 
in BCTF. Ontario’s “inflexible and intransigent” be-
haviour essentially consisted of abstaining from read-
ing, listening to, or considering representations made 
by the relevant unions.

Two other issues addressed by Lederer J. have signifi-
cance for the development for section 2(d) jurispru-
dence. The first of these stems from his treatment of 
sections 8(4)– (6) of the Putting Students First Act that cur-
tailed the education employees’ right to strike. Lederer 
J. described the effect of these sections as follows:

175  OPSEU, supra note 146 at para 133 (references re-
moved).
176  Ibid at para 148.
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If it “appeared” that they [i.e., the unions] 
were not able to arrive at an arrangement 
with their respective employers (the school 
boards) that fulfilled the direction to comply 
with the OECTA deal [i.e., the July 5 agree-
ment] or if they had not settled, consistent 
with that direction, by December 31, 2012, 
Ontario could remove the only remaining 
arrow in their collective bargaining quiver, 
the right to strike.177

Based on “the particular facts of this case,” Lederer 
J. held that there was a right to strike as part of the 
right to collectively bargain, and this right had been 
interfered with by Ontario.178 In doing so, however, he 
signalled that he interpreted Saskatchewan Federation 
of Labour as, at least potentially, not supporting an 
unqualified right to strike.

In support of this position, Lederer J. first observed that 
“the idea that any impingement on the right to strike 
is inexorably a breach of section 2(d) of the Charter” 
comes from the minority in Saskatchewan Federation of 
Labour, not the majority.179 he further observed that 
the majority were careful to limit their discussion of 
the right to strike to the particular case at bar.180 Addi-
tionally, Lederer J. considered the fact that “the abil-
ity to strike is highly regulated,” which suggested that 
there is not a standalone right to strike.181 Although he 
found that the right to strike had been violated in this 
case, Lederer J. clearly indicated that he understood 
the question of whether section 2(d) protects an abso-
lute right to strike as remaining an open one after Sas-
katchewan Federation of Labour: “[w]hatever develops 
from this point forward, whether the right to strike 
is absolute unless justified under s. 1 or whether the 
question of the presence of a breach of section 2(d), is 

177  Ibid at para 187.
178  Ibid at para 203.
179  Ibid at para 198.
180  Ibid at paras 199–200.
181  Ibid at para 203.
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subject to the facts of each case […].”182

The second issue of significance for the development 
of section 2(d) jurisprudence in this case arises out 
the Lederer J.’s apparent rejection of one of the argu-
ments endorsed in Meredith. In Meredith, the major-
ity relied on the fact that “the level at which the ERA 
capped wage increases for members of the RCMP was 
consistent with the going rate reached in agreements 
concluded with other bargaining agents” and thus 
the imposed wage restraint “reflected an outcome 
consistent with actual bargaining processes.”183 In 
other words, the right to a meaningful process of col-
lective bargaining could not have been significantly 
impaired by the enactment of the ERA because the re-
sult was consistent with what other parties had been 
able to achieve through collective bargaining.

In OPSEU, Lederer J. was presented with a similar set 
of facts. The restraints imposed by the Putting Students 
First Act were in line both with the July 5 memoran-
dum of understanding, which resulted from a process 
of collective bargaining, as well as with a number 
of other collective agreements with other education 
unions that had been reached using that memoran-
dum as a template. Lederer J. distinguished these facts 
from those in Meredith on the basis that “[t]he idea 
that consistency with other agreements can be tak-
en as a demonstration that the freedom of associa-
tion was not breached pre-supposes that those prior 
agreements were fairly and freely negotiated through 
collective bargaining.”184 First, Lederer J. rejected the 
agreements based on the July 5 memorandum. As the 
Government had announced that the July 5 memo-
randum was “to act as a roadmap” and “the param-
eters it set out were non-negotiable,” Lederer J. held 
that the agreements reached after the July 5 memo-
randum “were not the result of fair and open collect-

182  Ibid at para 208.
183  Meredith, supra note 12 at para 28.
184  OPSEU, supra note 146 at para 163.
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ive bargaining.”185 As for the July 5 memorandum, 
Lederer J. held that was only one example of the out-
come of a process of collective bargaining, and a “sin-
gle agreement does not stand in for the comparison 
on which the determination in Meredith was made.”186

The takeaway from this is that the Third Labour Tril-
ogy did not serve to settle a number of outstanding 
questions. The role of good faith bargaining in an 
analysis of an alleged section 2(d) violation, the na-
ture of the right to strike, and the appropriateness of 
considering collective agreements reached by other 
bargaining units all remained ongoing matters of 
jurisprudential concern in OPSEU. Even after the Third 
Labour Trilogy, Lederer J. was able to find that the in-
terpretation of section 2(d) of the Charter was a “dif-
ficult and continuously evolving area of our law.”187 
The final case to be considered in this section illus-
trates just how true this claim is.

iv. CUPW/STTP v Canada (Attorney General)
Unlike the three cases above, the application in this 
case was prompted by back-to-work legislation, the 
Restoring Mail Delivery for Canadians Act.188 This legis-
lation ordered striking postal workers back to work, 
prohibited additional strike or lockout activity, ex-
tended the expired collective agreement, and man-
dated an arbitration process in the event that further 
negotiations were unsuccessful. Additionally, the 
legislation dictated certain terms of the new collective 
agreement, including the length of the agreement and 
the extent of wage increases. The union challenged 
this legislation as a violation of both sections 2(b) and 
2(d) of the Charter.

In deciding in favour of the applicant union, Firestone 
J. recognized the Third Labour Trilogy to mark “a 

185  Ibid at para 164.
186  Ibid at para 167.
187  Ibid at para 273.
188  Restoring Mail Delivery for Canadians Act, SC 2011, 
c 17.
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watershed period in the freedom of association juris-
prudence,” and described Saskatchewan Federation of 
Labour as “a historic ruling.”189 It is of no surprise, there-
fore, that he applied the test set out by the majority in 
Saskatchewan Federation of Labour: “the test is ‘whether 
the legislative interference with the right to strike in a 
particular case amounts to a substantial interference 
with collective bargaining.’”190 In Saskatchewan Feder-
ation of Labour, it took the majority only one line to 
conclude that the impugned legislation violated sec-
tion 2(d) of the Charter on the basis that it prevented 
“designated employees from engaging in any work 
stoppage as part of the bargaining process.”191 Given 
that the Restoring Mail Delivery for Canadians Act also 
prohibited any work stoppage, it might have been ex-
pected that Firestone J. would likewise have disposed 
of the matter along similar lines.

Instead, Firestone J. expanded the test: “[t]he disrup-
tion of balance between the parties is therefore the 
measure of substantial interference.”192 In support 
of this, Firestone J. cited the following passage from 
MPAO, which had also been quoted by the majority in 
Saskatchewan Federation of Labour when discussing the 
substantial interference test:

[t]he balance necessary to ensure the meaning-
ful pursuit of workplace goals can be disrupted in 
many ways. Laws and regulations may restrict the 
subjects that can be discussed, or impose arbitrary 
outcomes. They may ban recourse to collective 
action by employees without adequate counter-
vailing protections, thus undermining their bar-
gaining power...Whatever the nature of the re-
striction, the ultimate question to be determined 
is whether the measures disrupt the balance be-
tween employees and employer that section 2(d) 

189  CUPW, supra note 152 at para 112. 
190  Ibid at para 181.
191  Saskatchewan Federation of Labour, supra note 13 at 
para 78 (emphasis in original).
192  CUPW, supra note 152 at para 182.

The ultimate question to 

be determined is whether 

the measures disrupt the 

balance between employees 

and employer that section 

2(d) seeks to achieve, so as 

to substantially interfere 

with meaningful collective 

bargaining.

 
, 2016 ONSC 2197 

at 132



— 60 —

seeks to achieve, so as to substantially interfere 
with meaningful collective bargaining.193

As a result of his focus on the balance of power be-
tween the parties, Firestone J. looked to the effects of 
the impugned legislation, rather than to the content 
of the legislation as was the case in Saskatchewan 
Federation of Labour. Noting that CUPW immediately 
softened its bargaining position after the tabling of 
the impugned legislation and Canada Post contrarily 
hardened its position, Firestone J. concluded that “[t]
hese facts emphatically demonstrate the disruption 
in the balance between the parties wrought by the 
Act.”194 The approach taken by Firestone J. unneces-
sarily complicated the straightforward substantial 
interference test adopted by the majority in Saskatche-
wan Federation of Labour.

This is not the only matter on which Firestone J. broke 
from the approach adopted by the majority in Sas-
katchewan Federation of Labour. having found a viola-
tion of section 2(d), the majority in Saskatchewan Fed-
eration of Labour found it to be “unnecessary to realign 
the arguments under s. 2(b).”195 Curiously, Firestone J. 
choose to also analyze the Restoring Mail Delivery for 
Canadians Act through the lens of section 2(b), con-
cluding that the Act violated this Charter section as 
well. On his understanding, sections 2(b) and 2(d) 
protect different aspects of strike activity. According 
to Firestone J., section 2(d) “focuses on the ability of 
workers to use economic leverage in a collective bar-
gaining dispute with their employers.”196 In contrast, 
section 2(b) “focuses on whether individual members 
and their union are able to use strike action to sym-
bolically express their ideas, concerns, and, most im-

193  Saskatchewan Federation of Labour, supra note 13 at 
para 77 (emphasis in original).
194  CUPW, supra note 152 at para 193.
195  Saskatchewan Federation of Labour, supra note 13 at 
para 98.
196  CUPW, supra note 152 at para 223.
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portantly, their human dignity.”197 

There are several difficulties with Firestone J.’s ap-
proach here. First, he emphasized the connection be-
tween human dignity and section 2(b) of the Charter, 
but in doing so he appeared to overlook the connec-
tion between human dignity and section 2(d) drawn 
by the majority in Saskatchewan Federation of Labour.198 
More significantly, Firestone J. appeared to ignore the 
argument raised by the respondent that sections 2(b) 
and 2(d) “have different thresholds for violation: re-
spectively, they are mere and substantial interference 
with the protected freedom.”199 As the Respondent 
noted, there would be no need to conduct a section 
2(d) analysis, as the Supreme Court did in Saskatche-
wan Federation of Labour, if the right to strike was also 
protected by section 2(b), which has a lower threshold 
to establish a violation. The Respondent described this 
as an “absurd result,” and it is difficult to see other-
wise.

197  Ibid.
198  Saskatchewan Federation of Labour, supra note 13 at 
paras 53–54, 74.
199  CUPW, supra note 152 at para 89.
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V.  
Looking to the Horizon

The Shape of Section 
2(d) Jurisprudence to 

Come

The New Labour Trilogy reshaped the landscape of 
section 2(d) jurisprudence, however, there are several 
areas of the terrain that need to be explored further. 
This section explores those issues.

i. Boundaries Around the Substantial 
Interference Test for Collective Bargaining
The right to collectively bargain remains the first 
among equals of the three protected labour rights, yet 
it remains ill-defined by the courts. There needs to be 
greater certainty regarding the proper test, or tests, for 
a violation of section 2(d).   

As noted above, the Supreme Court committed to the 
substantial interference test in MPAO: “the ultimate 
question to be determined is whether the measures 
disrupt the balance between employees and employer 
that section 2(d) seeks to achieve, so as to substantially 
interfere with meaningful collective bargaining.”200 In 
this context, the majority in MPAO described meaning-
ful collective bargaining in terms of employee choice 
and independence from management, yet none of 
the major decisions following MPAO have adopted the 
same approach. 

Instead, most of the cases considered in this paper 
have been argued in terms of good faith bargaining: 
Gordon, BCTF, and OPSEU. This is despite the fact that 
the courts in these decisions acknowledged that good 
faith in the context of section 2(d) has not been ad-

200  MPAO, supra note 11 at para 72.
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dressed in great detail by the Supreme Court. For ex-
ample, the majority in BCTF acknowledged that the 
“meaning of good faith in the section 2(d) context has 
not figured prominently in any of the jurisprudence,” 
and, other than some discussion in BC Health Services 
and Fraser, it was a “novel issue.”201 Similarly, the 
Court in Gordon could only frame the issue negatively: 

[There is] nothing in the case law suggesting 
that good faith bargaining for Charter purposes 
is different from good faith bargaining as re-
quired under ordinary labour relations legis-
lation […] Nor is there anything in the 2015 
labour trilogy to suggest that the Supreme 
Court intended to change the law with respect 
to good faith bargaining as that concept has 
been developed in ordinary labour law.”202 

While it is presumably more familiar for labour cases 
to be argued within the framework of the requirement 
for good faith bargaining, greater clarification needs 
to be given as to its relationship to section 2(d).

In particular, questions remain regarding the appro-
priateness of pursuing allegations of bargaining in 
bad faith through Charter remedies. The duty to bar-
gain in good faith is already embodied in statute.203 
In addition to this statutory requirement, is a Charter 
requirement for good faith bargaining automatically 
triggered whenever the employer is a government or 
public institution? This would appear to create two 
classes of employees, one whose rights to expect a pro-
cess of good faith bargaining are protected by ordin-
ary statute alone, and one whose rights enjoy addi-
tional Charter protections. It seems reasonable that 
Charter protections should be triggered only when a 

201  BCTF, supra note 152 at paras 137–38.
202  Gordon, supra note 152 at para 73.
203  See, for example, Canada Labour Code, RSC 1985, c 
L-2, s 50(a)(i); Labour Relations Act, RSO 1990, c L2, s 15.
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government uses its legislative power to thwart the 
good faith bargaining process, rather than in those 
instances when it merely engages in bad faith bar-
gaining as an employer. While some of the post-2015 
section 2(d) cases on collective bargaining explored 
some further boundaries, the extent of the right to 
collectedly bargain, including the boundaries around 
the substantial interference test, remain uncertain. 

ii. Boundaries Around the  
Right to Organize
Also unclear is where the boundaries around the right 
to organize lie. In MPAO, the Supreme Court explicit-
ly stated that section 2(d) protects a meaningful pro-
cess of collective bargaining that provides employees 
with a degree of choice and independence sufficient 
to enable them to determine and pursue their collect-
ive interests.  This is a much more robust right to or-
ganize than the Supreme Court offered up for agri-
cultural workers in Fraser, where that right was lim-
ited merely to joining an employees’ association and 
to make representations to their employer, with the 
only corresponding obligation on the employer that 
they read or listen to the representations. Although 
the Supreme Court did not explicitly overturn Fraser, 
it left it wounded. Added to this, there still are several 
occupational groups named in collective bargaining 
laws across Canada, such as professionals, agricultur-
al workers, domestic workers, and military personnel, 
who are still excluded from the right to join a union 
of their choosing. Based on MPAO, these exclusions 
should not survive a Charter challenge, but to explore 
the full scope of MPAO will require further litigation.

iii. Boundaries Around the Right to Strike
Similarly, the scope around the right to strike is un-
tested. While Saskatchewan Federation of Labour pro-
vides great promise, there remain several instances in 
Canadian labour laws where employees are explicitly 
denied the right to strike, or where the law is silent with 
respect to it.  Saskatchewan Federation of Labour was 
centred around essential services legislation designed 
to deny the right to strike for large groups of public 
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sector workers. Almost all jurisdictions in Canada still 
have essential services legislation on the books; the 
scope of these laws and the limitations they place on 
striking vary across jurisdictions in terms of the legis-
lative means chosen by governments to meet the ob-
jective of providing essential service during a strike. Al-
though the Supreme Court in Saskatchewan Federation 
of Labour provided useful guidance on how essential 
services can be maintained without unconstitutional 
limitations on the right to strike,204 none of the essen-
tial services laws have been tested in Court.  Litigation 
is still before the courts challenging Ontario’s 2011 To-
ronto Transit Commission Labour Disputes Resolution Act, 
which declared the Toronto Transit Commission an 
essential service and took away its workers’ right to 
strike.  It should also be noted that there have been a 
number of instances in the last couple of years where 
back-to-work legislation was passed which suspended 
the right to strike; in all cases the legislation sent the 
dispute in question to binding arbitration.  

iv. Relationship Between Sections 2(b) and 
2(d) with Respect to the Right to Strike
Another significant issue the Supreme Court will need 
to clarify is the relationship between sections 2(b) 
(which protects freedom of expression) and 2(d) with 
regard to the right to strike. There is precedent for ana-
lyzing the right to engage in strike activities through 
the lens of section 2(b) of the Charter. For example, in 
RWDSU v Dolphin Delivery Ltd, the Supreme Court held 
that picketing “involve[s] the exercise of the right of 
freedom of expression.”205 Picketing is, of course, only 

204  Guide to Negotiating Essential Services: Based on 
a Supreme Court of Canada decision: SFL v. Saskatchewan. 
Canadian Foundation for Labour Rights, (Ottawa: January 
2015) https://www.labourrights.ca/sites/labourrights.ca/files/
documents/cflr_guide_to_negotiating_essential_services.pdf 
205  RWDSU, Local 580 v Dolphin Delivery Ltd, [1986] 2 
SCR 573 at 588 [Dolphin Delivery]. See also K Mart Canada 
Ltd v UFCW, Local 1518, [1999] 2 SCR 1083 [K-Mart]; Pep-
si-Cola Canada Beverages (West) Ltd v RWDSU, Local 558, 
2002 SCC 8 [Pepsi-Cola].
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one form of strike activity, and Firestone J. was cor-
rect in his analysis that “[e]xpressive meaning in the 
labour context can go beyond mere picketing and 
leafleting.”206 As a result, there is a prima facie argu-
ment to be made that strike activities should also be 
protected under section 2(b). however, this prima facie 
argument should be rejected for two reasons.

First, the picketing cases—Dolphin Delivery, K-Mart, and 
Pepsi-Cola—were not originally argued on the basis of 
section 2(d) of the Charter. Although Dolphin Delivery 
was decided three years before the Alberta Reference, 
the appellant union abandoned its section 2(d) ap-
peal and proceeded only on the basis that its freedom 
of expression had been infringed. K-Mart and Pep-
si-Cola were both decided in the era of the First Labour 
Trilogy where the established view was that section 
2(d) did not protect union activity. It is not unreason-
able to expect that if these cases were to be decided 
today under the regime of the Third Labour Trilogy, 
they would be decided under section 2(d) analysis, 
especially given the Supreme Court’s decision not to 
address the section 2(b) argument in Saskatchewan 
Federation of Labour.

Secondly and more significantly, as argued by the Re-
spondent in OPSEU, protecting the right to strike under 
both sections 2(b) and 2(d) would create an absurdity 
in the law. The test for infringement of section 2(b) re-
quires establishing three things: (i) that the activity in 
question had expressive content, (ii) that the method 
or location of the activity did not remove its section 
2(b) protection, and (iii) that the purpose or effect of 
the impugned governmental action infringed the ex-
pressive activity.207 The threshold to be met is relative-
ly low: any interference with the freedom of expression 
that is more than trivial or insubstantial is sufficient 
to establish a violation of section 2(b).208 In contrast, 

206  CUPW, supra note 152 at para 222.
207  Canadian Broadcasting Corp v Canada, 2011 SCC 2 
at para 38.
208  Alberta v Hutterian Brethren of Wilson Colony, 2009 
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the test for infringement of section 2(d) requires proof 
of substantial interference in the exercise of the right 
to freely associate. 

It would be untenable for the right to strike to be pro-
tected under two separate Charter rights with such dif-
ferent thresholds. Given the ease with which a plaintiff 
can establish a section 2(b) infringement, there would 
be virtually no meaningful role for the more stringent 
substantial interference test of a section 2(d) infringe-
ment. By ignoring the Supreme Court’s decision not to 
resolve the case on section 2(b) grounds in Saskatche-
wan Federation of Labour, Firestone J. let the genie out 
of the bottle, so to speak, in OPSEU. It is inevitable that 
future litigants will attempt to advance their right to 
strike claims by appealing to section 2(b), and the Su-
preme Court will need to rule definitively on the ap-
propriateness of this. Given both the decision in Sas-
katchewan Federation of Labour and the inconsistency 
with respect to the thresholds in the respective tests, it 
seems unlikely that the Supreme Court would uphold 
the approach taken by Firestone J. in OPSEU.

v. Role of International Labour  
Law in Future Section 2(d) Litigation
The Third Labour Trilogy also turned a decisive cor-
ner on the importance of international labour law in 
helping guide Supreme Court justices in section 2(d) 
jurisprudence.209 The primary source for international 
labour law is the International Labour Organization 
(ILO), which provides a solid international legal plat-
form for anchoring freedom of association. The ILO 
is a body of the United Nations, founded in 1919 and 

SCC 37 at para 32.
209  For a more detailed historical analysis of the Supreme 
Court of Canada’s position regarding International labour law 
in section 2(d) jurisprudence, see The fall and rise of a good 
idea: the use of international labour law in the interpretation 
of the Charter of Rights and Freedoms by Michael Lynk in 
2015 New Labour Trilogy; A CFLR Forum Report. Canadian 
Foundation for Labour Rights (Ottawa: April 2015) at 40-46. 
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based in Geneva, which is devoted to improving em-
ployment standards and rights. It is a tripartite organ-
ization, with equal voice given to unions, employers 
and governments in shaping its policies and rules. 
Among the ILO’s contributions to international labour 
law are its 190 conventions and the many rulings of 
its Committee on Freedom of Association on issues of 
fundamental workplace rights. Also considered part 
of international labour law are the leading treaties on 
human rights law (such as the International Covenant 
on Civil and Political Rights and the International Coven-
ant on Economic, Social and Cultural Rights), the judge-
ments of various national and regional courts, and 
the writings of legal academics.

The acceptance by Supreme Court justices of inter-
national labour law to help guide their decision-mak-
ing on section 2(d) cases mirrored the narrowing and 
then broadening interpretation of section 2(d). In the 
early days of its jurisprudence, the majority of the 
Supreme Court justices ignored international labour 
law, while Dickson C.J.C.’s most influential dissent 
from the First Labour Trilogy planted the seed for fu-
ture courts to consider it. During the period following, 
it is fair to say that the Supreme Court justices took a 
muddled approach towards international labour law. 
The shift in the Supreme Court’s position began with 
its 2001 decision in Dunmore, dealing with the lack of 
access to collective bargaining by agricultural work-
ers in Ontario.  For the first time, the Supreme Court 
adopted the thrust of Dickson’s 1987 dissent on inter-
national labour law, acknowledging that “The collec-
tive dimension of section 2(d) is also consistent with 
developments in international human rights law, as 
indicated by the jurisprudence of the [ILO’s] Commit-
tee of experts on the Application of Conventions and 
recommendations and the ILO Committee on Free-
dom of Association.”210  A further ringing endorsement 
of international labour law was given by the Court in 
its 2007 ruling in BC Health Services. Then, the wheels 
seemingly fell off.  In Fraser, the Supreme Court failed 

210  Dunmore, para 15.
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to mount any principled or substantive defence of 
international labour law, in spite of a vigourous at-
tack on the use of it by Rothstein J. in dissent. 

The Supreme Court’s 2015 ruling in Saskatchewan 
Federation of Labour was both a return to, and an ad-
vancement beyond, its earlier commitments from 
Dunmore and BC Health Services to the integral role of 
international labour law in section 2(d) analysis. The 
decision provided a full-blooded endorsement of inter-
national labour law as a seminal source for the pro-
tection and evolution of fundamental rights at work 
in Canada. It solidified the new role of international 
labour law in Canada, even as the exact reach of its 
application remains an open question.

Saskatchewan Federation of Labour was an important 
endorsement from Canada’s highest court on the 
centrality of international law in general, and inter-
national labour and human rights law in particu-
lar, to the interpretation of our fundamental Char-
ter rights. In the immediate future, the use of inter-
national labour law will continue to be directed, in all 
likelihood, towards constitutional challenges on the 
breadth and scope of the three fundamental work-
place rights: the right to organize, the right to collect-
ively bargain and the right to strike. 

vi. Labour Relations Background of  
Future Supreme Court Justices

One contributing explanation for the broader 
interpretation by the Supreme Court to section 2(d) 
was the presence of three justices who had extensive 
labour law experience: Justice Rosalie Abella acted 
as chair of the Ontario Labour Relations Board from 
1984 to 1989 and was the sole Commissioner of the 
1984 federal Royal Commission on Equality in Em-
ployment; Justice Thomas Cromwell was a labour 
arbitrator in Nova Scotia while teaching law at Dal-
housie University from 1982 to 1992; and Justice Louis 
Lebel was a union-side labour lawyer in Quebec City 
before he was appointed to the Quebec Court of Ap-
peal in 1984. This critical mass of judges with direct 
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labour relations experience brought to the Supreme 
Court an empathy for and sensitivity to workplace is-
sues that had not been present before. Since the Su-
preme Court hearings which led to the Third Labour 
Trilogy, Justices Cromwell and Lebel have retired from 
the Supreme Court and have been replaced by Justice 
Clément Gascon and Justice Suzanne Cote. Of those 
two justices, only Justice Gascon has a background 
in labour relations, having worked as a manage-
ment-side lawyer for the labour law firm heenan 
Blaikie for 21 years.  The key point to consider here, 
especially as it relates to future section 2(d) litigation 
is that obviously, the background and experiences 
of each of the current Supreme Court justices will in-
fluence the decisions they write. It is no coincidence 
that three of the justices noted above were vital to the 
Court’s understanding of the value of unions to Can-
adian society and their importance in enhancing the 
values of the Charter.

vii. Use of the Notwithstanding Clause to 
Pass Unconstitutional Labour Laws
 A small but important point to consider when 
looking to the horizon and the shape of future section 
2(d) jurisprudence is the possibility of current and fu-
ture conservative governments using section 33 of the 
Charter, the notwithstanding clause, to protect defeats 
they experience in the courts around restrictive labour 
legislation. That possibility was given rare credence 
in September 2018 when the new Premier of Ontario, 
Doug Ford, threatened to take the rare step of invoking 
Section 33—for the first time in the province—after an 
Ontario Superior Court judge ruled that his provincial 
government’s legislation to cut the number of Toron-
to city councillors was unconstitutional. The fear is 
that Ford’s alarming pledge will embolden premiers, 
urged on by anti-union groups, to use the clause to 
roll back constitutional labour rights. It is worth not-
ing that outside of Québec, only Saskatchewan has 
lawfully proclaimed a bill invoking the notwithstand-
ing clause; Conservative Premier Grant Devine wield-
ed it in 1986 in order protect a back-to-work law from 
Charter scrutiny by the Supreme Court. And in 2015, 
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Saskatchewan’s then premier Brad Wall mused pub-
licly about using the notwithstanding clause to over-
ride the Supreme Court’s Saskatchewan Federation of 
Labour ruling against the province.  

It would be prudent for the leadership of the Can-
adian labour movement to consider the possibility 
of section 33 being used again to override Supreme 
Court rulings against regressive labour laws and what 
the labour movement’s response would be to such an 
inappropriate use of the clause. The labour move-
ment should consider pushing Parliament and pro-
vincial legislatures to adopt specific legislation that 
would restrict the use of section 33 to shielding truly 
vital legislation, and not allow its promiscuous use. 
Support should also be given for legislation similar to 
that of bills, which have been introduced in both the 
federal Parliament and the Ontario legislature, which 
would require the government to table a report setting 
out any potential effects on Charter rights of each gov-
ernment bill introduced — and to do so regardless of 
whether the government intends to use the notwith-
standing clause.211 

211  An Act to amend the Criminal Code and the Depart-
ment of Justice Act and to make consequential amendments to 
another Act, 42nd Legislature 1st Session, 2018 (First Reading 
as October 29, 2018) c73 and,
Bill 49, Charter Rights Transparency Act, 2018, 42nd Parlia-
ment, 1st Session Canada, 2017, (Third Reading in the Senate 
as October 29, 2018) 

http://www.parl.ca/DocumentViewer/en/42-1/bill/C-51/third-reading
http://www.parl.ca/DocumentViewer/en/42-1/bill/C-51/third-reading
http://www.parl.ca/DocumentViewer/en/42-1/bill/C-51/third-reading
https://apps3.ams-sga.cra-arc.gc.ca/gol-ged/ghnf/myba/viewreturn/prot/displayReturn.do
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Conclusion

ThE GEOGRAPhY of section 2(d) jurisprudence has 
long been fluid, and battles between warring Su-
preme Court factions have destabilized and reshaped 
the landscape over the last thirty years. This paper’s 
review of Section 2(d) jurisprudence reveals such a 
trajectory—from early beginnings where Supreme 
Court justices did not even recognize a pulse in sec-
tion 2(d), to a slow and cautious revival, to the broad 
constitutional embrace of freedom of association. 

The long and winding path towards the constitution-
al recognition of freedom of association can be best 
described with three distinct stages: (i) outright rejec-
tion, but with the seed planted with Dickson C.J.C.’s 
dissent in the 1987 Alberta Reference, which unques-
tionably was the most famous and admired dissent 
in Canadian labour law history; (ii) a cautious, par-
tial and hesitant acceptance, beginning with Dun-
more in 2001 and Health Services in 2007, but with 
fierce dissents and the incomprehensible setback of 
Fraser in 2011; and (iii) the broader and more robust 
interpretation of section 2(d) in 2015 with the Third 
Labour trilogy, which has carried forward in deci-
sions from lower courts involving  all constitutional 
labour law challenges since. 

It is also important to reflect on how jurisprudence 
that has brought section 2(d) to its current state has 
firmly planted labour rights as a critical component 
of human rights. Dickson C.J.C.’s powerful dissent 
and the present state of section 2(d) jurisprudence, 
has helped lay the foundation for establishing the 
centrality of labour rights within the broad context 
of human rights.  
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As Judge Abella pointed out in her decision for the 
majority in Saskatchewan Federation of Labour, the 
constitutional protection of labour rights is consistent 
with the Charter’s underlying values, like “human 
dignity, equality, liberty, respect for the autonomy of 
the person and the enhancement of democracy.”212 

The Supreme Court’s increasing recognition that la-
bour rights are human rights has certainly helped 
build and reinforce an important narrative about 
the valuable role unions play in society in terms of 
enhancing our democracy and advancing economic 
equality and social justice for all Canadians. 

There is good reason to be optimistic that recent sec-
tion 2(d) jurisprudence represents the beginning of a 
more robust and progressive interpretation of labour 
rights by the courts in Canada. If the labour movement 
hopes to use these decisions to promote, strengthen, 
and expand labour rights in Canada, then it is critic-
al that we develop a common understanding of their 
meaning. 

It is also critical that the labour movement continue 
to encourage greater consultation, cooperation, and 
coordination amongst unions to present strong and 
coordinated arguments before the courts in any future 
challenges to the constitutional rights of Canadian 
workers.

212  Saskatchewan Federation of Labour, supra note 13 at 
para 53.
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